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Parents of child with Downs Syndrome sued
school board, challenging decision to place child in
separate special education program outside district.
The United States District Court for the District of
New Jersey, John F. Gerry, Chief Judge, 801
F.Supp. 1392, ruled against district, and district appealed. The Court of Appeals, Becker, Circuit
Judge, held that: (1) under the Individuals with Disabilities Education Act (IDEA), school is prohibited
from placing child with disabilities outside regular

classroom if educating child in regular classroom,
with supplementary aids and support services, can
be achieved satisfactorily; (2) burden of proving
compliance with mainstreaming requirement is
borne by school regardless of which party brought
claim under IDEA before the district court; and (3)
school district failed to meet its burden of proving
by preponderance of the evidence that child could
not be educated satisfactorily in regular classroom
with supplementary aids and services, despite behavior problems in developmental kindergarten.
Affirmed.
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would significantly disrupt regular classroom,
where findings were largely based on behavior
problems in developmental kindergarten as well as
child's intellectual limitations, without proper consideration of inadequate level of supplementary
aids and services provided by school district. Individuals with Disabilities Education Act, §§
612(5)(B), 615(e)(2), as amended, 20 U.S.C.A. §§
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amended, 20 U.S.C.A. §§ 794, 794(a), 1412(5)(B).

[14] Schools 345

Before: BECKER, GREENBERG, and WEIS, Circuit Judges.

148(2.1)

345 Schools
345II Public Schools
345II(L) Pupils
345k148 Nature of Right to Instruction in
General
345k148(2) Handicapped Children and
Special Services Therefor
345k148(2.1) k. In General. Most
Cited Cases
Determination that school has violated affirmative requirements of the Individuals with Disabilities Education Act (IDEA) by failing to mainstream
child with disabilities to maximum extent appropriate may not necessarily mean that school has discriminated solely by reason of handicap in violation
of the Rehabilitation Act. Individuals with Disabilities Education Act, §§ 504, 504(a), 612(5)(B), as

[15] Schools 345

155.5(4)

345 Schools
345II Public Schools
345II(L) Pupils
345k155.5 Handicapped Children, Proceedings to Enforce Rights
345k155.5(4) k. Evidence. Most Cited
Cases
Under the Individuals with Disabilities Education Act (IDEA), there is presumption in favor of
placing child, if possible, in neighborhood school
and, if that is not feasible, as close to home as possible. Individuals with Disabilities Education Act,
§§ 601-685, as amended, 20 U.S.C.A. §§ 14001485.
*1206 Frank L. Laski (argued), Penelope A. Boyd,
Public Interest Law Center of Philadelphia, Philadelphia, PA, for appellees.
Thomas J. Murphy (argued), Marlton, NJ, for appellants.

OPINION OF THE COURT
BECKER, Circuit Judge.
The Individuals with Disabilities Education
Act (IDEA), 20 U.S.C. §§ 1400-1485 (formerly the
“Education for All Handicapped Children Act”),
provides that states receiving funding under the Act
must ensure that children with disabilities are educated in regular classrooms with nondisabled children “to the maximum extent appropriate.” 20
U.S.C. § 1412(5)(B). Plaintiff-appellee Rafael
Oberti is an eight year old child with Down's syndrome who was removed from the regular
classroom by defendant-appellant Clementon
School District Board of Education (the “School
District”) and placed in a segregated special education class. In this appeal, we are asked by the
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School District to review the district court's decision in favor of Rafael and his co-plaintiff parents
Carlos and *1207 Jeanne Oberti concerning Rafael's right under IDEA to be educated in a regular
classroom with nondisabled classmates. This court
has not previously had occasion to interpret or apFN1
ply the “mainstreaming” requirement of IDEA.
FN1. Integrating children with disabilities
in regular classrooms is commonly known
as “mainstreaming.” See Daniel R.R. v.
State Bd. of Educ., 874 F.2d 1036, 1039
(5th Cir.1989); Board of Educ. Sacramento
City Unified School Dist. v. Holland, 786
F.Supp. 874, 878 (E.D.Cal.1992). The
Obertis point out that some educators and
public school authorities have come to disfavor use of the term “mainstreaming” because it suggests, in their view, the shuttling of a child with disabilities in and out
of a regular class without altering the
classroom to accommodate the child. They
prefer the term “inclusion” because of its
greater emphasis on the use of supplementary aids and support services within the
regular classroom to facilitate inclusion of
children with disabilities. See Winners All:
A Call for Inclusive Schools, Report to the
National Association of State Boards of
Education by Study Group on Special Education (October 1992). While “inclusion”
may be a more precise term, we will nonetheless use the term “mainstreaming” because it is currently the common parlance.
Moreover, as we discuss below,
“mainstreaming” as required under IDEA
does not mean simply the placement of a
child with disabilities in a regular
classroom or school program. See infra
Part II.
[1] We construe IDEA's mainstreaming requirement to prohibit a school from placing a child
with disabilities outside of a regular classroom if
educating the child in the regular classroom, with

supplementary aids and support services, can be
achieved satisfactorily. In addition, if placement
outside of a regular classroom is necessary for the
child to receive educational benefit, the school may
still be violating IDEA if it has not made sufficient
efforts to include the child in school programs with
nondisabled children whenever possible. We also
hold that the school bears the burden of proving
compliance with the mainstreaming requirement of
IDEA, regardless of which party (the child and parents or the school) brought the claim under IDEA
before the district court.
Although our interpretation of IDEA's mainstreaming requirement differs somewhat from that
of the district court, we will affirm the decision of
the district court that the School District has failed
to comply with IDEA. More precisely, we will affirm the district court's order that the School District design an appropriate education plan for Rafael Oberti in accordance with IDEA, and we will
remand for further proceedings consistent with this
opinion. We do not reach the question, decided by
the district court in favor of Rafael and his parents
Carlos and Jeanne Oberti, whether § 504 of the Rehabilitation Act also supports relief, since, in view
of our decision under IDEA, resolution of that issue
is not necessary to the result.
I. FACTUAL AND PROCEDURAL BACKGROUND
A. Rafael Oberti's educational history
Rafael is an eight year old child with Down's
syndrome, a genetic defect that severely impairs his
intellectual functioning and his ability to communicate. Now and throughout the period in question,
Rafael and his parents have lived within the Clementon School District, in southern New Jersey. Prior
to his entry into kindergarten, Rafael was evaluated
in accordance with federal and state law by the
School District's Child Study Team (the “Team”).
See 20 U.S.C. § 1412(2)(C); N.J.A.C. 6:28-3.1FN2
6:28-3.4.
Based on its evaluation, the Team recommended to Rafael's parents that he be placed in
a segregated special education class located in an-
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other school district for the 1989-90 school year.
The Obertis visited a number of special classes recommended by the School District and found them
all unacceptable. Thereafter the Obertis and the
School District came to an agreement that Rafael
would attend a “developmental” kindergarten class
(for children not fully ready for kindergarten) at the
Clementon Elementary School (Rafael's neighborhood school) in the mornings,*1208 and a special
education class in another school district in the afternoons.
FN2. The Child Study Team is “an interdisciplinary group of appropriately certified persons,” which, pursuant to New Jersey regulations, includes a school psychologist, a learning disabilities teacherconsultant and a school social worker, all
of whom are employees of the School District. See N.J.A.C. 6:28-3.1. The Team was
responsible for evaluating Rafael to determine his eligibility for special education
and related services under IDEA, and continues to be responsible for developing,
monitoring and evaluating the effectiveness of his individualized education program. Id.

at and hit the teacher and the teacher's aide.
These problems disrupted the class and frustrated the teacher, who consulted the school psychologist and other members of the Child Study
Team to discuss possible approaches to managing
Rafael's behavior problems. The teacher made some
attempts to modify the curriculum for Rafael, but
Rafael's IEP provided no plan for addressing Rafael's behavior problems. Neither did the IEP
provide for special education consultation for the
kindergarten teacher, or for communication
between the kindergarten teacher and the special
education teacher. In March of 1990, the School
District finally obtained the assistance of an additional aide, which had been requested by the parents much earlier in the school year, but the presence of the extra aide in the kindergarten class did
little to resolve the behavior problems. According
to Rafael's progress reports for the afternoon special education class, and as the district court found,
Rafael did not experience similar behavior problems in that class.

The Individualized Education Plan (IEP) developed by the School District for Rafael for the
1989-90 school year, see 20 U.S.C. §§ 1401(a)(20),
1414(a)(5); N.J.A.C. 6:28-3.6; infra n. 16, assigned
all of Rafael's academic goals to the afternoon special education class. In contrast, the only goals for
Rafael in the morning kindergarten class were to
observe, model and socialize with nondisabled children.

At the end of the 1989-90 school year, the
Child Study Team proposed to place Rafael for the
following year in a segregated special education
class for children classified as “educable mentally
retarded.” Since no such special education class existed within the Clementon School District, Rafael
would have to travel to a different district. The
Team's decision was based both on the behavioral
problems Rafael experienced during the 1989-90
school year in the developmental kindergarten class
and on the Team's belief that Rafael's disabilities
precluded him from benefiting from education in a
regular classroom at that time.

While Rafael's progress reports for the developmental kindergarten class show that he made academic and social progress in that class during the
year, Rafael experienced a number of serious behavioral problems there, including repeated toileting
accidents, temper tantrums, crawling and hiding under furniture, and touching, hitting and spitting on
other children. On several occasions Rafael struck

The Obertis objected to a segregated placement
and requested that Rafael be placed in the regular
kindergarten class in the Clementon Elementary
School. The School District refused, and the
Obertis sought relief by filing a request for a due
FN3
process hearing.
The parties then agreed to mediate their dispute, pursuant to New Jersey regulations, as an alternative to a due process hearing. See
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N.J.A.C. 6:28-2.6. Through mediation, the Obertis
and the School District came to an agreement that
for the 1990-91 school year Rafael would attend a
special education class for students labeled
“multiply handicapped” in a public elementary
school in the Winslow Township School District
(“Winslow”), approximately 45 minutes by bus
from Rafael's home. As part of the agreement, the
School District promised to explore mainstreaming
possibilities at the Winslow school and to consider
a future placement for Rafael in a regular classroom
FN4
in the Clementon Elementary School.
FN3. When a dispute arises between the
parents of a disabled child and the school
over the adequacy of the IEP proposed for
the child, either party has a right to resolve
the matter through a state administrative
proceeding known as an “impartial due
process hearing.” 20 U.S.C. § 1415(b)(2).
Under the New Jersey regulations, due
process hearings are held before an administrative law judge of the New Jersey Office of Administrative Law. See N.J.A.C.
6:28-2.7(e)4.iv.
FN4. Although Rafael was placed in a
school within the Winslow Township
School District, the Clementon School District has remained responsible for Rafael's
education under IDEA because Rafael
resides within the Clementon School District.
The special education class in Winslow that
Rafael attended during the 1990-91 school year was
taught by an instructor and an *1209 instructional
aide and included nine children. Although Rafael
initially exhibited some of the same behavioral
problems he had experienced in the Clementon
kindergarten class, his behavior gradually improved: he became toilet trained and his disruptiveness abated. Rafael also made academic progress.
However, by December of 1990, Rafael's parents
found that the School District was making no plans
to mainstream Rafael. The Obertis also learned that

Rafael had no meaningful contact with nondisabled
FN5
students at the Winslow school.
FN5. Rafael's class went to the lunchroom
and assemblies with nondisabled children,
but he and his classmates had no opportunity to socialize with the other children. Rafael did not participate in any classes, such
as art, music, or physical education, with
nondisabled children.
B. The due process hearing
In January of 1991, the Obertis brought another
due process complaint, renewing their request under IDEA that Rafael be placed in a regular class in
his neighborhood elementary school. A three-day
due process hearing was held in February of 1991
before an Administrative Law Judge (ALJ) of the
New Jersey Office of Administrative Law. See
N.J.A.C. 6:28-2.7(e)4.iv; supra n. 3. On March 15,
1991, the ALJ affirmed the School District's decision that the segregated special education class in
Winslow was the “least restrictive environment” for
FN6
Rafael.
Based on the testimony of Rafael's
kindergarten teacher and other witnesses for the
School District who described Rafael's disruptive
behavior in the developmental kindergarten class,
the ALJ found that Rafael's behavior problems in
that class were extensive and that he had achieved
FN7
no meaningful educational benefit in the class.
The ALJ concluded that Rafael was not ready for
FN8
mainstreaming.
FN6. Compliance with IDEA's mainstreaming requirement is sometimes referred to as placement in the “least restrictive environment.” See 34 C.F.R. § 300.550
-300.556 (regulations promulgated under
IDEA); Greer v. Rome City School Dist.,
950 F.2d 688, 698 (11th Cir.1991).
FN7. The School District presented eight
witnesses before the ALJ. Melinda Reardon, the teacher of the developmental
kindergarten class, testified to Rafael's behavioral problems that disrupted the class
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throughout the year, including repeated
toileting accidents, touching and hitting
other children, throwing objects, not following instructions, and running and hiding from the teacher and the aides. She
also testified that throughout the year she
had great difficulty communicating with
Rafael, and that she had consulted with the
school psychologist to come up with methods of controlling Rafael's behavior. Karen
Lightman, the speech therapist at the
Clementon Elementary School, testified
that Rafael regularly disrupted her smallgroup speech therapy sessions during the
1989-90 school year. She testified that Rafael slapped her on one occasion, refused
to follow instructions, threw paper, and
touched other students. She stated that
these behaviors disrupted the session and
took away therapy time from the other students. William Sherman, the superintendent of Schools for the School District and
acting principal of the Clementon Elementary School in May and June of 1990 testified that he was called to Rafael's kindergarten class several times by the teacher to
help her address Rafael's disciplinary problems. Valeria Costino, an instructional aide
for that class, corroborated the testimony
of the teacher and the acting principal regarding Rafael's behavior problems.
Peggy McDevit, the Clementon Elementary School psychologist, a member
of the Child Study Team, and a qualified
expert in child placement and child psychology, testified that she had observed
Rafael engaging in disruptive behavior
in the kindergarten class and that, in her
opinion, placement in a regular
classroom would not be feasible for Rafael at that time because of his behavior
problems. David Hinlicky, the principal
of the Clementon Elementary School,
described a visit he paid to a summer

school class Rafael attended in 1991 in
which he observed Rafael misbehaving
and disrupting the class.
In contrast, Nancy Leetch, Rafael's
speech therapist at Winslow, and Lisa
Mansfield, the special education teacher
at Winslow, both testified that Rafael
had made significant academic and social progress in the Winslow special education class.
FN8. Although the ALJ upheld the School
District's decision to place Rafael in the segregated class in Winslow, he added:
This is not to say that the time may not
come when mainstreaming in Winslow
Tp. and/or Clementon will not be called
for. The present record discloses only
that now is not such a time.
(emphasis in original).
In reaching this conclusion, the ALJ discounted
the testimony of the Obertis' two expert witnesses.
Dr. Gail McGregor, a professor of education at
Temple University and an expert in the education
of children with disabilities, testified that Rafael
could be educated*1210 satisfactorily in a regular
class at the Clementon Elementary School with
supplementary aids and services, and that Rafael
would learn important skills in a regular classroom
that could not be learned in a segregated setting.
FN9
The ALJ disregarded Dr. McGregor's testimony because, unlike the School District's witnesses, she did not have daily experience with Rafael. Likewise, the ALJ discounted the testimony of
the Obertis' other expert witness, Thomas Nolan, a
teacher and special education specialist who had
taught a child with Down's syndrome in a regular
classroom, because he too had not had day-to-day
FN10
experience with Rafael.
The ALJ thus concluded that the Winslow placement was in compliance with IDEA.
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FN9. Based on her observation of Rafael in
the Winslow program, observation of the
Clementon Elementary School, review of
Rafael's education records, and her expertise in this area, Dr. McGregor testified that
there were no aspects of Rafael's disability
that would preclude him from being educated in a regular classroom with supplementary aids and services. She testified
that many of the educational aids and techniques that were provided for Rafael at
Winslow could be transferred to a regular
classroom. She described various types of
special support that could be provided to
enable Rafael to learn in a regular
classroom, including use of a behavior
modification plan to address Rafael's specific behavior problems, working in small
groups with tutoring by peers, and multisensory instructional techniques that are often used in special education classes.
As to the behavioral problems Rafael experienced in the kindergarten class in
1989-90, Dr. McGregor testified that
those problems could be contained
through use of adequate supplementary
aids and services (such as those described above), which, she explained,
had not been provided for Rafael in the
kindergarten class.
Dr. McGregor also testified that it is extremely important for a child like Rafael
to learn to work and communicate with
nondisabled peers, and that this type of
learning could only be provided by including him as much as possible in a
regular classroom. Finally, Dr. McGregor testified that she did not observe
any opportunities for Rafael to interact
with nondisabled students in the
Winslow program.
FN10. In addition to the two experts, the

Obertis presented the testimony of both of
Rafael's parents, who testified that from
their experience with and understanding of
their son, they were convinced that Rafael
would be successful in a regular classroom
with adequate aids and services. Jeanne
Oberti testified that she believed the segregated Winslow class had a negative
emotional impact on Rafael, who would
cry regularly before boarding the bus for
the 45 minute trip to Winslow. She also
testified that she and her husband understood that Rafael could not be expected to
master the curriculum in a regular class in
the same way as the nondisabled students,
but that they did not believe Rafael should
be excluded for that reason. Michelle
Zbrozek, a neighbor of the Obertis and a
parent of a nondisabled child in the Clementon kindergarten class, testified that her
son played with Rafael and other neighborhood children and that she believed Rafael
and the nondisabled children learned from
each other by working and playing together. See infra n. 24. The ALJ considered
this testimony but was nonetheless convinced by the School District's witnesses
that Rafael's behavior problems in the
kindergarten class during the 1989-90
school year precluded an integrated placement at that time.
C. The proceedings before the district court
Seeking independent review of the ALJ's decision pursuant to 20 U.S.C. § 1415(e)(2), the
Obertis filed this civil action in the United States
District Court for the District of New Jersey. In addition to the IDEA claim, the Obertis pleaded a
claim of unlawful discrimination under § 504 of the
Rehabilitation Act of 1973, 29 U.S.C. § 794. Soon
thereafter, the court denied both parties' motions for
summary judgment, finding “genuine issues of material fact ... about the feasibility of including Rafael in a regular classroom setting now.” Oberti v.
Board of Educ. of Clementon School Dist., 789
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F.Supp. 1322, 1336 (D.N.J.1992) (Oberti I ).

gregated, special education setting.

In May of 1992, the district court held a threeday bench trial, receiving new evidence from both
parties to supplement the state agency record. See
FN11
20 U.S.C. § 1415(e)(2).
The Obertis presented
the testimony of two additional experts who had not
testified in the administrative proceedings: Dr. Lou
Brown, a professor of special education at the University of Wisconsin, and Amy Goldman,*1211 an
expert in communication with children with developmental disabilities.

Dr. Brown outlined a number of commonly applied strategies which could be used, in combination, by the School District to integrate Rafael in a
regular classroom, including: (1) modifying some
of the curriculum to accommodate Rafael's different level of ability; (2) modifying only Rafael's program so that he would perform a similar activity or
exercise to that performed by the whole class, but at
a level appropriate to his ability; (3) “parallel instruction,” i.e., having Rafael work separately within the classroom on an activity beneficial to him
while the rest of the class worked on an activity that
Rafael could not benefit from; and (4) removing
Rafael from the classroom to receive some special
instruction or services in a resource room, completely apart from the class. Dr. Brown explained
that with proper training, a regular teacher would
be able to apply these techniques and that, in spite
of Rafael's severe intellectual disability, a regular
teacher with proper training would be able to communicate effectively with Rafael. Dr. Brown also
testified that many of the special educational techniques applied in the segregated Winslow class
could be provided for Rafael within a regular
classroom.

FN11. 20 U.S.C. § 1415(e)(2) provides in
part:
... the court shall receive the records of
the administrative proceedings, shall
hear additional evidence at the request of
a party, and, basing its decision on the
preponderance of the evidence, shall
grant such relief as the court determines
is appropriate.
Dr. Brown, who over the past twenty years has
been a consultant to hundreds of school districts
throughout the country regarding the education of
severely disabled children, interviewed and evaluated Rafael on two occasions, and reviewed Rafael's educational records, as well as a set of videotapes showing Rafael at age seven working with his
mother, being taught by a language professional,
and participating in a Sunday school class with
nondisabled children. Dr. Brown testified that he
saw no reason why Rafael could not be educated at
that time in a regular classroom with appropriate
supplementary aids and services. He told the court
that if such aids and services were provided, he had
no reason to believe that Rafael would be disruptive
at that time (more than two years after the experience in the Clementon kindergarten class). He also
stated that integrating Rafael in a regular class at
his local school would enable Rafael to develop social relationships with nondisabled students and to
learn by imitating appropriate role models, important benefits which could not be realized in a se-

Based on her evaluation of Rafael and her expertise in developing communication skills for disabled children, Amy Goldman testified that the
speech and language therapy Rafael needs could be
most effectively provided within a regular
classroom; otherwise, she explained, a child with
Rafael's disabilities would have great difficulty importing the language skills taught in a separate
speech therapy session into the regular class environment, where those skills are most needed. She
testified that language and speech therapy could
easily be provided by a therapist inside the regular
class during ongoing instruction if the therapist
were able to collaborate ahead of time with the instructor regarding the upcoming lesson plans.
In addition, Dr. McGregor reaffirmed her prior
opinion in the administrative proceedings that
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placement in a regular classroom was not only feasible but preferable for Rafael, see supra n. 9. Further, she testified that, given the resources and expertise available to public schools in New Jersey,
the School District should be able to design an inclusive program for Rafael with assistance from
professionals who have experience integrating children with disabilities in regular classes.

was highly suspect because Dr. Brown had
never observed Rafael in a classroom environment.

The Obertis also offered the videotape evidence that had been reviewed by Dr. Brown, the
FN12
testimony of Jeanne Oberti,
and the testimony
of Joanne McKeon, the mother of a nine year old
child with Down's syndrome who had been successfully mainstreamed in a regular classroom.

More specifically, Dr. Urban testified that Rafael's behavior problems could not be managed in a
regular class, that a regular teacher would not be
able to communicate with a child of Rafael's ability
level, and that it would be difficult if not impossible to adapt a first grade-level curriculum to
accommodate Rafael without adversely affecting
the education of the other children in the class. Dr.
Urban, however, also stated that if Rafael did not
have serious behavior problems, integration in a
regular classroom might be feasible.

FN12. Jeanne Oberti testified before the
district court that Rafael was at that time
involved in a number of extra-curricular
activities with nondisabled children in his
neighborhood, including T-ball league,
bowling league, Sunday school classes,
and other church-related activities for children. She told the court that she had received no complaints about behavior problems in connection with any of these activities.

The School District presented several additional witnesses, including the teacher and teacher's
aide of a non-academic summer school class for
elementary school children which Rafael attended
in the summer of 1991, and the teacher of the St.
Luke's class, which Rafael attended for two months
in the fall of 1991. These witnesses recounted examples of Rafael's disruptive behavior, including
pushing and hitting other children, disobeying and
running away from the instructors, and throwing
books.

*1212 To counter the Obertis' experts, the
School District offered Dr. Stanley Urban, a professor of special education at Glassboro State College. After observing Rafael in a special class for
perceptually impaired children at the St. Luke's
School (a private school that Rafael attended for
two months in the fall of 1991), observing Rafael
for two hours in his home, reviewing the programs
available at the Clementon Elementary School, reviewing Rafael's education records, and reviewing
the written evaluations of the Obertis' experts, Dr.
Urban testified that in his opinion Rafael could not
be educated satisfactorily in a regular classroom,
and that the special education program at Winslow
FN13
was appropriate for Rafael.

In August of 1992, after reviewing all of this
new evidence along with the evidence that had been
adduced at the administrative proceedings, the district court issued its decision, finding that the
School District had failed to establish by a preponderance of the evidence that Rafael could not at that
time be educated in a regular classroom with supplementary aids and services. The court therefore
concluded that the School District had violated
IDEA. Oberti v. Board of Educ. of Clementon
School Dist., 801 F.Supp. 1392 (D.N.J.1992) (
Oberti II ).

FN13. Dr. Urban also testified that, in his
view, Dr. Brown's evaluation of Rafael

In particular, the court was persuaded by the
Obertis' experts that many of the special education
techniques used in the Winslow class could be implemented in a regular classroom. Id. at 1397. The
court also found that the School District did not
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make reasonable efforts to include Rafael in a regular classroom with supplementary aids and services
(e.g., an itinerant teacher trained in aiding students
with mental retardation, a behavior management
program, modification of the regular curriculum to
accommodate Rafael, and special education training
and consultation for the regular teacher); that Rafael's behavior problems during the 1989-90 school
year in the developmental kindergarten class were
largely the result of the School District's failure to
provide adequate supplementary aids and services;
and that the record did not support the School District's contention that Rafael would present similar
behavior problems at that time (more than two
years after the kindergarten class) if included in a
regular classroom setting with adequate aids and
services. Id. at 1397, 1403. The court declined to
defer to the findings of the ALJ because it found
that “they were largely and improperly based upon
Rafael's behavior problems in the developmental
kindergarten as well as upon his intellectual limitations, without proper consideration of the inadequate level of supplementary aids and services
provided by the School District.” Id. at 1404.
In addition to finding a violation of IDEA, the
court concluded that by refusing to include Rafael
in a regular classroom, the School District was discriminating against Rafael in violation of § 504 of
the Rehabilitation Act. Id. at 1406-07. Accordingly,
the court ordered the School District “to develop an
inclusive plan for Rafael Oberti for the 1992-93
school year consistent with the requirements” of
IDEA and § 504 of the Rehabilitation Act. This appeal followed. We *1213 have jurisdiction under 28
U.S.C. § 1291. The order of the district court has
FN14
been stayed pending appeal.
See 20 U.S.C. §
1415(e)(3).
FN14. Although the district court order
was directed toward the 1992-93 school
year (which is now nearing its end), and
the prior ALJ order applied to the 1990-91
school year, when the Obertis originally
sought review of the School District's

placement of Rafael, this case is not moot.
The dispute between the parties over the
nature of Rafael's public education is a
continuing one, and the nine-month school
year is not long enough for the judicial review provided under IDEA. See Daniel
R.R. v. State Bd. of Educ., 874 F.2d 1036,
1041 (5th Cir.1989); Board of Educ. Sacramento City Unified School Dist. v. Holland, 786 F.Supp. 874, 877 n. 4
(E.D.Cal.1992). Rafael is attending a
private school pending the outcome of the
appeal.
II. THE MAINSTREAMING REQUIREMENT OF
IDEA
The Education for All Handicapped Children
Act (IDEA's predecessor statute) was enacted in
1975 in response to a Congressional finding that
“more than half of the children with disabilities in
the United States do not receive appropriate educational services.” 20 U.S.C. § 1400(b)(3); see also
S.Rep. No. 168, 94th Cong., 1st Sess. 8 (1975), reprinted in 1975 U.S.C.C.A.N. 1425, 1432. The Act
provides federal funds to participating states for the
FN15
education of children with disabilities.
As a
condition of receiving these funds, states must have
“in effect a policy that assures all children with disabilities the right to a free appropriate public education.” 20 U.S.C. § 1412(1).
FN15. New Jersey is a participating state,
subject to the requirements of the Act. See
Lascari v. Bd. of Educ., 116 N.J. 30, 560
A.2d 1180, 1182 (1989).
In Board of Educ. v. Rowley, 458 U.S. 176,
188-89, 102 S.Ct. 3034, 3042, 73 L.Ed.2d 690
(1982), the Supreme Court held that a “free appropriate public education” under the Act “consists of
educational instruction specially designed to meet
the unique needs of the handicapped child, supported by such services as are necessary to permit the
child ‘to benefit’ from the instruction.” This court
in turn interpreted Rowley to require the state to offer children with disabilities individualized educa-
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tion programs that provide more than a trivial or de
minimis educational benefit. Polk v. Central
Susquehanna Intermediate Unit 16, 853 F.2d 171,
180-85 (3d Cir.1988), cert. denied, 488 U.S. 1030,
FN16
109 S.Ct. 838, 102 L.Ed.2d 970 (1989).
FN16. The “centerpiece” of the Act is the
“individualized education program” or
IEP, see 20 U.S.C. §§ 1401(a)(20),
1414(a)(5); Polk, 853 F.2d at 173. “The
IEP consists of a detailed written statement
arrived at by a multi-disciplinary team
summarizing the child's abilities, outlining
the goals for the child's education and specifying the services the child will receive.”
Polk, 853 F.2d at 173. The IEP must include, among other things, a statement of
the child's current level of educational performance, annual goals for the child, specific educational services to be provided,
and the extent to which the child will participate in regular educational programs. See
34 C.F.R. § 300.346. The Act imposes numerous procedural safeguards to ensure
proper development of the IEP and to protect the rights of parents and guardians to
challenge the IEP. See generally Rowley,
458 U.S. at 205-07, 102 S.Ct. at 3050-51;
see also supra n. 3. The Obertis do not
claim that the School District has failed to
comply with any of these procedural requirements; rather, their claim concerns
the Act's substantive requirements.
In addition to the free appropriate education requirement, IDEA provides that states must establish
procedures to assure that, to the maximum extent appropriate, children with disabilities ... are
educated with children who are not disabled, and
that special classes, separate schooling, or other removal of children with disabilities from the regular
educational environment occurs only when the
nature and severity of the disability is such that
education in regular classes with the use of supplementary aids and services cannot be achieved satis-

factorily....
FN17
20 U.S.C. § 1412(5)(B).
As numerous
courts have recognized, this provision sets *1214
forth a “strong congressional preference” for integrating children with disabilities in regular
classrooms. See, e.g., Devries v. Fairfax County
School Bd., 882 F.2d 876, 878 (4th Cir.1989);
Daniel R.R. v. State Bd. of Educ., 874 F.2d 1036,
1044 (5th Cir.1989); A.W. v. Northwest R-1 School
Dist., 813 F.2d 158, 162 (8th Cir.1987); Roncker v.
Walter, 700 F.2d 1058, 1063 (6th Cir.), cert.
denied, 464 U.S. 864, 104 S.Ct. 196, 78 L.Ed.2d
171 (1983); Board of Educ. Sacramento City Unified School Dist. v. Holland, 786 F.Supp. 874, 878
(E.D.Cal.1992).
FN17. The federal and state regulations include a similar mandate that children with
disabilities be educated in the “least restrictive environment.” See 34 C.F.R. §
300.550-300.556; N.J.A.C. 6:28-2.10. 34
C.F.R. § 300.550 echoes the mainstreaming requirement of the Act:
(b) Each public agency shall insure:
(1) That to the maximum extent appropriate, handicapped children ... are educated with children who are not handicapped, and
(2) That special classes, separate schooling or other removal of handicapped
children from the regular educational environment occurs only when the nature
or severity of the handicap is such that
education in regular classes with the use
of supplementary aids and services cannot be achieved satisfactorily.
One of our principal tasks in this case is to
provide standards for determining when a school's
decision to remove a child with disabilities from the
regular classroom and to place the child in a segregated environment violates IDEA's presumption
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in favor of mainstreaming. This issue is particularly
difficult in light of the apparent tension within the
Act between the strong preference for mainstreaming, 20 U.S.C. § 1412(5)(B), and the requirement
that schools provide individualized programs
tailored to the specific needs of each disabled child,
20 U.S.C. §§ 1401, 1414(a)(5). See Daniel R.R.,
874 F.2d at 1044; Greer v. Rome City School Dist.,
FN18
950 F.2d 688, 695 (11th Cir.1991).
FN18. Professor Martha Minow has written that IDEA “embodies an express tension between its two substantive commitments to the ‘appropriate education’ and to
the ‘least restrictive alternative.’ This tension implicates the choice between specialized services and some degree of separate
treatment on the one side and minimized
labeling and minimized segregation on the
other.” Martha Minow, Learning to Live
with the Dilemma of Difference: Bilingual
and Special Education, 48 Law & Contemp.Probs. 157, 181 (Spring 1985); see
also Martha Minow, Making All the Difference: Inclusion, Exclusion and American Law 35-39, 81-86 (1990); David M. Engel, Law, Culture, and Children with Disabilities: Educational Rights and the Construction of Difference, 1991 Duke L.J.
166, 187 (1991) (discussing how parents
who seek more integrated placements for
disabled children often find themselves in
the double-bind of having to stress both the
child's unique needs and the child's similarities with nondisabled children).
The key to resolving this tension appears to lie
in the school's proper use of “supplementary aids
and services,” 20 U.S.C. § 1412(5)(B), which may
enable the school to educate a child with disabilities
for a majority of the time within a regular
classroom, while at the same time addressing that
child's unique educational needs. We recognize,
however, that “[r]egular classes ... will not provide
an education that accounts for each child's particu-

lar needs in every case.” Daniel R.R., 874 F.2d at
1044; see also Devries, 882 F.2d at 878-80 (holding
that 17 year old autistic student could not benefit
from “monitoring” regular high school academic
classes and was appropriately placed at county vocational center).
[2] We also recognize that “[i]n assuring that
the requirements of the Act have been met, courts
must be careful to avoid imposing their view of
preferable educational methods upon the States.”
Rowley, 458 U.S. at 207, 102 S.Ct. at 3051. We are
mindful that the Act leaves questions of educational
policy to state and local officials. Id. On the other
hand, as the Supreme Court recognized in Rowley,
the Act specifically “requires participating States to
educate handicapped children with nonhandicapped
children whenever possible.” Rowley, 458 U.S. at
202, 102 S.Ct. at 3049; see also Honig v. Doe, 484
U.S. 305, 311, 108 S.Ct. 592, 597, 98 L.Ed.2d 686
FN19
(1988).
It is our duty to enforce that statutory
requirement. See Polk, 853 F.2d at 184 (“We do not
read the Supreme Court's salutary warnings against
interference with educational methodology as an invitation to abdicate our obligation to enforce the
FN20
statutory provisions [of the Act].”).
FN19. The Supreme Court, however, has
never had occasion to apply the mainstreaming requirement of IDEA; mainstreaming was not at issue in Rowley or
Honig.
FN20. In its Fourteenth Annual Report to
Congress on the Implementation of the Individuals with Disabilities Act (1992), the
U.S. Department of Education (DOE) reported that nearly two-thirds of the state
plans submitted for DOE approval in 1991
under the Act were not in compliance with
the mainstreaming requirements of IDEA.
Specifically, nearly two-thirds of the state
plans reviewed by the DOE “failed to include ... an adequate description of how
the [state educational agency] makes arrangements with public and private institu-
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tions to ensure that the least restrictive environment (LRE) requirements [of IDEA]
are effectively implemented.” Id. at 119.
Half of the states reviewed “did not ensure
that their public agencies removed children
with disabilities from the regular educational environment only when the nature or
severity of the disability was such that education in regular classes with the use of
supplementary aids and services could not
be achieved satisfactorily.” Id. at 136. Further, over half of the state plans reviewed
“did not include ... procedures to ensure
that in providing or arranging for nonacademic or extra-curricular services and
activities, each public agency will ensure
that each child with a disability participates with children who do not have disabilities to the maximum extent appropriate to
the needs of that child.” Id. at 119.
The statistics reported in the Fourteenth
Annual Report also reflect a wide variation in the percentage of disabled children who are mainstreamed in regular
classes among the different states. For
the 1989-90 school year, the DOE reported that among all the states, 26% of
children with mental retardation between
the ages of 6 and 21 were placed in regular classes for at least 40% of the school
day. Id. at 25. But in New Jersey, which
has one of the lowest mainstreaming
rates, only 2.35% of children with mental retardation within that age group
were mainstreamed, while in Massachusetts, a state with one of the highest
mainstreaming rates, 74.97% of children
with mental retardation were placed in
regular classes. Id. at A-62; see also
Alan Gartner & Dorothy Kerzner
Lipsky, Beyond Special Education: Toward a Quality System for All Students,
57 Harv.Educ.Rev. 367, 374-76 (1987)
(children with similar disabilities are

provided widely divergent degrees of
mainstreaming depending on where they
reside).
*1215 In Daniel R.R., the Fifth Circuit derived
from the language of 20 U.S.C. § 1412(5)(B) a twopart test for determining whether a school is in
compliance with IDEA's mainstreaming requirement. First, the court must determine “whether education in the regular classroom, with the use of supplementary aids and services, can be achieved satisFN21
factorily.” 874 F.2d at 1048.
Second, if the
court finds that placement outside of a regular
classroom is necessary for the child to benefit educationally, then the court must decide “whether the
school has mainstreamed the child to the maximum
extent appropriate,” i.e., whether the school has
made efforts to include the child in school programs with nondisabled children whenever possible. Id. We think this two-part test, which closely
tracks the language of § 1412(5)(B), is faithful to
IDEA's directive that children with disabilities be
educated with nondisabled children “to the maximum extent appropriate,” 20 U.S.C. § 1412(5)(B),
and to the Act's requirement that schools provide
individualized programs to account for each child's
specific needs, 20 U.S.C. §§ 1401, 1414(a)(5). See
Greer, 950 F.2d at 696 (adopting the Daniel R.R.
test); Liscio v. Woodland Hills School Dist., 734
F.Supp. 689 (W.D.Pa.1989) (same).
FN21. Education in the regular classroom,
in this context, means placement in a regular class for a significant portion of the
school day. Of course, children with disabilities who are placed in regular classrooms
will most likely receive some special education and related services outside of the
regular classroom, such as speech and language therapy or use of a resource room,
see infra n. 22.
The district court in this case adopted the
somewhat different test set forth by the Sixth Circuit in Roncker v. Walter, 700 F.2d 1058 (6th
Cir.1983), the first federal court of appeals case to
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interpret IDEA's mainstreaming requirement. See
Oberti II, 801 F.Supp. at 1401. In Roncker, the
court stated:
In a case where the segregated facility is considered superior [academically], the court should
determine whether the services which make that
placement superior could be feasibly provided in a
non-segregated setting. If they can, the placement
in the segregated school would be inappropriate under the Act.
700 F.2d at 1063; see also A.W. v. Northwest
R-1 School Dist., 813 F.2d 158, 163 (8th Cir.1987)
(adopting Roncker test). We believe, however, that
the two-part Daniel R.R. test is the better standard
because the Roncker test fails to make clear that
even if placement in the regular classroom cannot
be achieved satisfactorily for the major portion of a
particular child's education program, the school is
still required to include that child in school programs with nondisabled children (specific academic
classes, other classes such as music and art, lunch,
recess, etc.) whenever possible. We therefore adopt
the two-part Daniel R.R. test rather than the standard espoused in Roncker.
[3] In applying the first part of the Daniel R.R.
test, i.e., whether the child can be *1216 educated
satisfactorily in a regular classroom with supplementary aids and services, the court should consider several factors. First, the court should look at
the steps that the school has taken to try to include
the child in a regular classroom. See Greer, 950
F.2d at 696; Daniel R.R., 874 F.2d at 1048. As we
have explained, the Act and its regulations require
schools to provide supplementary aids and services
to enable children with disabilities to learn whenever possible in a regular classroom. See 20 U.S.C. §§
1401(a)(17), 1412(5)(B); 34 C.F.R. § 300.551(b)(2)
. The regulations specifically require school districts to provide “a continuum of placements ... to
meet the needs of handicapped children.” 34 C.F.R.
§ 300.551(a). The continuum must “[m]ake provision for supplementary services (such as resource
FN22
room
or itinerant instruction) to be provided

in conjunction with regular class placement.” 34
C.F.R. § 300.551(b).
FN22. The New Jersey regulations define
resource rooms as “instructional centers
offering individual and small group instruction in place of regular classroom instruction” to students with disabilities who
are placed in regular public school classes
but who need the special services provided
in a separate learning center. N.J.A.C.
6:28-4.3(c) & (d).
[4] Accordingly, the school “must consider the
whole range of supplemental aids and services, including resource rooms and itinerant instruction,”
Greer, 950 F.2d at 696, speech and language therapy, special education training for the regular
teacher, behavior modification programs, or any
other available aids or services appropriate to the
child's particular disabilities. The school must also
make efforts to modify the regular education program to accommodate a disabled child. See 34
C.F.R. Part 300, App.C. Question 48. If the school
has given no serious consideration to including the
child in a regular class with such supplementary
aids and services and to modifying the regular curriculum to accommodate the child, then it has most
likely violated the Act's mainstreaming directive.
“The Act does not permit states to make mere token
gestures to accommodate handicapped students; its
requirement for modifying and supplementing regular education is broad.” Daniel R.R., 874 F.2d at
1048; see also Greer, 950 F.2d at 696.
[5] A second factor courts should consider in
determining whether a child with disabilities can be
included in a regular classroom is the comparison
between the educational benefits the child will receive in a regular classroom (with supplementary
aids and services) and the benefits the child will receive in the segregated, special education
classroom. The court will have to rely heavily in
this regard on the testimony of educational experts.
Nevertheless, in making this comparison the court
must pay special attention to those unique benefits
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the child may obtain from integration in a regular
classroom which cannot be achieved in a segregated environment, i.e., the development of social
and communication skills from interaction with
nondisabled peers. See Daniel R.R., 874 F.2d at
1049 (“a child may be able to absorb only a minimal amount of the regular education program, but
may benefit enormously from the language models
that his nonhandicapped peers provide”); Greer,
950 F.2d at 697 (language and role modeling from
association with nondisabled peers are essential benefits of mainstreaming); Holland, 786 F.Supp. at
882 (benefits obtained by child with mental retardation as result of placement in a regular classroom
include development of social and communications
FN23
skills and generally improved self-esteem).
As
IDEA's mainstreaming directive makes clear, Congress understood that a fundamental value of the
right to public education for children with disabilities is the right to associate with nondisabled *1217
FN24
peers.
FN23. In passing the Act, Congress recognized “the importance of teaching skills
that would foster personal independence ...
[and] dignity for handicapped children.”
Polk, 853 F.2d at 181 (discussing Act's legislative history). Learning to associate,
communicate and cooperate with nondisabled persons is essential to the personal
independence of children with disabilities.
The Act's mainstreaming directive stems
from Congress's concern that the states,
through public education, work to develop
such independence for disabled children.
FN24. Courts should also consider the reciprocal benefits of inclusion to the
nondisabled students in the class. Teaching
nondisabled children to work and communicate with children with disabilities may
do much to eliminate the stigma, mistrust
and hostility that have traditionally been
harbored against persons with disabilities.
See Minow, Learning to Live with the Di-

lemma of Difference, 48 Law & Contemp.Probs. at 160, 202-11; Winners All: A
Call for Inclusive Schools, Report to the
National Ass'n of State Bds. of Educ., at 14
(1992); Oberti II, 801 F.Supp. at 1404
(nondisabled children are likely to benefit
and learn from children with disabilities
who are included in regular classroom).
At the state administrative hearing in
this case, a parent of a nondisabled child
in the Clementon Elementary School
kindergarten class was asked by counsel
for the Obertis whether she would have
any concerns if Rafael were included in
a class with her child. She responded,
“No,” explaining that she believed disabled and nondisabled children learned
from each other by working and playing
together. See supra n. 10.
[6][7] Thus, a determination that a child with
disabilities might make greater academic progress
in a segregated, special education class may not
warrant excluding that child from a regular
classroom environment. We emphasize that the Act
does not require states to offer the same educational
experience to a child with disabilities as is generally provided for nondisabled children. See Rowley,
458 U.S. at 189, 202, 102 S.Ct. at 3042, 3048-49.
To the contrary, states must address the unique
needs of a disabled child, recognizing that that
child may benefit differently from education in the
regular classroom than other students. See Daniel
R.R., 874 F.2d at 1047. In short, the fact that a child
with disabilities will learn differently from his or
her education within a regular classroom does not
justify exclusion from that environment.
A third factor the court should consider in determining whether a child with disabilities can be
educated satisfactorily in a regular classroom is the
possible negative effect the child's inclusion may
have on the education of the other children in the
regular classroom. While inclusion of children with
disabilities in regular classrooms may benefit the

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

Page 19
995 F.2d 1204, 83 Ed. Law Rep. 1009, 2 A.D.D. 64
(Cite as: 995 F.2d 1204)

class as a whole, see supra n. 24, a child with disabilities may be “so disruptive in a regular
classroom that the education of other students is
significantly impaired.” 34 C.F.R. § 300.552 comment (citing 34 C.F.R. part 104-Appendix, Para.
24); see Greer, 950 F.2d at 697; Daniel R.R., 874
F.2d at 1048-49. Moreover, if a child is causing excessive disruption of the class, the child may not be
benefiting educationally in that environment. Accordingly, if the child has behavioral problems, the
court should consider the degree to which these
problems may disrupt the class. In addition, the
court should consider whether the child's disabilities will demand so much of the teacher's attention
that the teacher will be required to ignore the other
students. See Daniel R.R., 874 F.2d at 1049.
[8] We emphasize, however, that in considering the possible negative effect of the child's presence on the other students, the court must keep in
mind the school's obligation under the Act to
provide supplementary aids and services to accommodate the child's disabilities. See Greer, 950 F.2d
at 697. An adequate individualized program with
such aids and services may prevent disruption that
would otherwise occur. See id. With respect to the
concerns of nondisabled children in the regular
classroom, we note that the comment to 34 C.F.R. §
300.552 (citing 34 C.F.R. part 104-Appendix, Para.
24) reads: “[I]t should be stressed that, where a
handicapped child is so disruptive in a regular
classroom that the education of other students is
significantly impaired, the needs of the handicapped child cannot be met in that environment.
Therefore, regular placements would not be appropriate to his or her needs....” On the other hand, “a
handicapped child who merely requires more teacher attention than most other children is not likely to
be so disruptive as to significantly impair the education of other children.” Greer, 950 F.2d at 697.
In sum, in determining whether a child with
disabilities can be educated satisfactorily in a regular class with supplemental aids and services (the
first prong of the two-part mainstreaming test we

adopt today), the court should consider several
factors, including: (1) whether the school district
has made reasonable efforts to accommodate the
child in a regular classroom; (2) the educational
*1218 benefits available to the child in a regular
class, with appropriate supplementary aids and services, as compared to the benefits provided in a
special education class; and (3) the possible negative effects of the inclusion of the child on the eduFN25
cation of the other students in the class.
FN25. Additional factors may be relevant
depending on the circumstances of the specific case. For example, other courts have
considered cost as a relevant factor in determining compliance with the Act's mainstreaming requirement. See, e.g., Greer,
950 F.2d at 697; Roncker, 700 F.2d at
1063. Since the parties have not raised cost
as an issue, we do not consider it here. See
Daniel R.R., 874 F.2d at 1049 n. 9.
If, after considering these factors, the court determines that the school district was justified in removing the child from the regular classroom and
providing education in a segregated, special education class, the court must consider the second prong
of the mainstreaming test-whether the school has
included the child in school programs with nondisabled children to the maximum extent appropriate.
See Daniel R.R., 874 F.2d at 1048, 1050. IDEA and
its regulations “do not contemplate an allor-nothing educational system in which handicapped children attend either regular or special education.” Id. at 1050. The regulations under IDEA
require schools to provide a “continuum of alternative placements ... to meet the needs of handicapped
children.” 34 C.F.R. § 300.551(a). As the Fifth Circuit stated:
the school must take intermediate steps
wherever appropriate, such as placing the child in
regular education for some academic classes and in
special education for others, mainstreaming the
child for nonacademic classes only, or providing interaction with nonhandicapped children during
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lunch and recess. The appropriate mix will vary
from child to child and, it may be hoped, from
school year to school year as the child develops.
Daniel R.R., 874 F.2d at 1050. Thus, even if a
child with disabilities cannot be educated satisfactorily in a regular classroom, that child must still be
included in school programs with nondisabled students wherever possible.
III. BURDEN OF PROOF UNDER IDEA's MAINSTREAMING REQUIREMENT
[9] Before we apply the two-part analysis discussed above to the facts in this case, we must address the School District's argument that the district
court improperly placed the burden of proof under
the Act on it. In the School District's view, while it
may have had the initial burden at the state administrative level of justifying its educational placement, once the agency decided in its favor, the burden should have shifted to the parents who challenged the agency decision in the district court.
Courts must place the burden on the party seeking
to reverse the agency decision, the School District
argues, in order to effectuate IDEA's requirement
that “due weight shall be given to [the state administrative] proceedings,” Rowley, 458 U.S. at 206,
102 S.Ct. at 3051 (interpreting 20 U.S.C. § 1415(e)
). We disagree.
IDEA instructs district courts and state trial
courts reviewing the decisions of state educational
agencies to “receive the records of the administrative proceedings.... hear additional evidence at the
request of a party, and, basing its decision on the
preponderance of the evidence, ... grant such relief
as the court determines is appropriate.” 20 U.S.C. §
1415(e)(2). As construed by the Supreme Court in
Rowley, § 1415(e)(2) requires courts to give “due
weight” to the agency proceedings. Rowley, 458
U.S. at 206, 102 S.Ct. at 3051. However, neither
Rowley nor the Act itself specifically addresses
which party bears the burden of proof at the district
court level, an issue which we believe is quite different from the district court's obligation to afford
due weight to the administrative proceedings.

The School District points to several cases that
hold, either directly or implicitly, that even if the
school district bears the burden of proving compliance with IDEA in the state administrative proceedings, the burden of proof shifts to the party challenging the agency decision at the district court level.
See Roland M. v. Concord School Comm., 910 F.2d
983, 991 (1st Cir.1990), cert. denied, *1219499
U.S. 912, 111 S.Ct. 1122, 113 L.Ed.2d 230 (1991);
Kerkam v. McKenzie, 862 F.2d 884, 887
(D.C.Cir.1988); see also Briggs v. Bd. of Educ., 882
F.2d 688, 692 (2d Cir.1989) (placing burden on
parents challenging state agency decision to prove
that their child's educational needs could be met in
a less segregated setting). We find these cases unpersuasive.
In reviewing the decision of a state agency under IDEA, the district court “must make an independent determination based on a preponderance of
the evidence.” Geis v. Bd. of Educ., 774 F.2d 575,
583 (3d Cir.1985). Given that the district court
must independently review the evidence adduced at
the administrative proceedings and can receive new
evidence, we see no reason to shift the ultimate burden of proof to the party who happened to have lost
before the state agency, especially since the loss at
the administrative level may have been due to incomplete or insufficient evidence or to an incorrect
application of the Act.
The purpose of the “due weight” obligation is
to prevent the court from imposing its own view of
preferable educational methods on the states. See
Rowley, 458 U.S. at 207, 102 S.Ct. at 3051. Accordingly, the due weight is owed to the administrative proceedings, not to the party who happened
to prevail in those proceedings. Moreover, the
amount of deference to be afforded the administrative proceedings “is an issue left to the discretion of
the district court.... [T]he district court must consider the administrative findings of fact, but is free
to accept or reject them.” Jefferson County Bd. of
Educ. v. Breen, 853 F.2d 853, 857 (11th Cir.1988).
The district court can give due weight to the agency
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proceedings (i.e., refrain from imposing its own notions of educational policy on the states), while the
ultimate burden of proof remains on the school.
Underlying the Act is “an abiding concern for
the welfare of handicapped children and their parents.” Lascari, 560 A.2d at 1188; see 20 U.S.C. §
FN26
1400(c).
Requiring parents to prove at the district court level that the school has failed to comply
with the Act would undermine the Act's express
purpose “to assure that the rights of children with
disabilities and their parents are protected,” 20
U.S.C. § 1400(c), and would diminish the effect of
the provision that enables parents and guardians to
obtain judicial enforcement of the Act's substantive
and procedural requirements, see 20 U.S.C. §
1415(e). In practical terms, the school has an advantage when a dispute arises under the Act: the
school has better access to the relevant information,
greater control over the potentially more persuasive
witnesses (those who have been directly involved
with the child's education), and greater overall educational expertise than the parents. See Lascari, 560
A.2d at 1188 (placing burden of proof on school is
“consistent with the proposition that the burdens of
persuasion and production should be placed on the
party better able to meet those burdens.”); Engel,
Law, Culture, and Children with Disabilities, 1991
Duke L.J. at 187-94 (arguing that parents are generally at a disadvantage vis-a-vis the school when disputes arise under IDEA because parents generally
lack specialized training and because their views
are often treated as “inherently suspect” due to the
attachment to their child).
FN26. The express purpose of IDEA is
to assure that all children with disabilities have available to them ... a free appropriate public education which emphasizes special education and related
services designed to meet their unique
needs, to assure that the rights of children with disabilities and their parents or
guardians are protected, to assist States
and localities to provide for the educa-

tion of all children with disabilities, and
to assess and assure the effectiveness of
efforts to educate children with disabilities.
20 U.S.C. § 1400(c).
In light of the statutory purpose of IDEA and
these practical considerations, we believe that when
IDEA's mainstreaming requirement is specifically
at issue, it is appropriate to place the burden of
proving compliance with IDEA on the school. Indeed, the Act's strong presumption in favor of
mainstreaming, 20 U.S.C. § 1422(5)(B), would be
turned on its head if parents had to prove that their
child was worthy of being included, rather than the
school district having to justify a decision to exclude the child from the regular classroom. See
supra Part II. We therefore hold that the district
court correctly placed *1220 the burden on the
School District to prove that the segregated placement proposed for Rafael was in compliance with
the mainstreaming requirement of IDEA.
IV. DID THE SCHOOL DISTRICT COMPLY
WITH IDEA?
We now reach the dispositive question in this
case: whether the district court erred in holding that
the School District failed to comply with IDEA's
mainstreaming requirement. Initially, applying the
first part of the two-part test set forth above, supra
Part II, we consider whether the School District has
met its burden of proving that Rafael could not be
educated satisfactorily in a regular classroom with
supplementary aids and services.
A. Standard of review
[10] Our deferential standard of review over
the district court's fact finding is essential to our decision here. We accept the district court's findings
of fact unless they are clearly erroneous. See David
D. v. Dartmouth School Comm., 775 F.2d 411, 415
(1st Cir.1985), cert. denied, 475 U.S. 1140, 106
S.Ct. 1790, 90 L.Ed.2d 336 (1986); Fed.R.Civ.P.
52(a). A finding of fact is clearly erroneous when,
after reviewing the evidence, the court of appeals is
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“left with a definite and firm conviction that a mistake has been committed.” Anderson v. Bessemer
City, 470 U.S. 564, 573, 105 S.Ct. 1504, 1511, 84
L.Ed.2d 518 (1985). Thus, even if we might have
come to different factual conclusions based on this
record, we defer to the findings of the district court
unless we are convinced that the record cannot support those findings.
[11] We also consider, in reviewing the district
court's fact findings in an IDEA case, whether the
court has abused its discretion in failing to afford
“due weight” to the agency proceedings. See 20
U.S.C. § 1415(e)(2); Rowley, 458 U.S. at 206, 102
S.Ct. at 3051; Breen, 853 F.2d at 857. As discussed
above, see supra Part III, the district court makes
fact findings in an IDEA case not only on the administrative record, but also on any new evidence
presented by the parties. The district court must
give due weight to the administrative proceedings
(so as not to impose the court's own view of preferable educational policy on the states), see Rowley,
458 U.S. at 206, 102 S.Ct. at 3051, but the court is
free to accept or reject the agency findings depending on whether those findings are supported by the
new, expanded record and whether they are consistent with the requirements of the Act. Accordingly,
we review the district court's decisions regarding
whether to adopt the agency fact findings under the
deferential, clearly erroneous standard. See Breen,
853 F.2d at 857.
B. Application of the Daniel R.R. test
[12] In Part II of this opinion, we outlined three
factors that should be considered by a court in determining whether a child with disabilities can be
educated satisfactorily in a regular classroom (the
first part of the Daniel R.R. test): (1) whether the
school district has made reasonable efforts to accommodate the child in a regular classroom with
supplementary aids and services; (2) a comparison
of the educational benefits available in a regular
class and the benefits provided in a special education class; and (3) the possible negative effects of
inclusion on the other students in the class. We now

consider each of these factors, looking to the relevant fact findings of the district court to determine
whether those findings are clearly erroneous, and if
not, whether they support the district court's ultimate legal conclusion that the School District violated the mainstreaming requirement of IDEA.
As to the first factor, the district court found
that the School District made only negligible efforts
to include Rafael in a regular classroom. Specifically, the court found that during the 1989-90 school
year, the only period during which the School District mainstreamed Rafael in a regular classroom,
the School District placed Rafael in the developmental kindergarten class “without a curriculum
plan, without a behavior management plan, and
without providing adequate special education support to the teacher.” Oberti II, 801 F.Supp. at 1402;
see also id. at 1396, 1398. Further, the court found
that the School District has since refused to include
Rafael in a regular classroom largely *1221 based
on the behavioral problems experienced by Rafael
in the kindergarten class during the 1989-90 school
year. Id. at 1396, 1403. For the 1990-91 year, the
court found that Rafael was placed in a segregated
class with “no meaningful mainstreaming opportunities,” id. at 1397, and that “[t]he School District's
consideration of less restrictive alternatives for the
1990-91 school year was perfunctory.” Id. at 1396.
There is very little evidence in the record that
conflicts with these findings. The School District
produced some evidence that the kindergarten
teacher and the school psychologist attempted to
modify the curriculum in that class and to come up
with methods of controlling Rafael's behavior problems. See supra n. 7. However, the record reflects
that the School District had access to information
and expertise about specific methods and services
to enable children with disabilities like Rafael to be
included in a regular classroom, see supra at 1211,
but that the School District did not provide such
supplementary aids and services for Rafael in the
FN27
kindergarten class.
FN27. We note that mainstreaming Rafael
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for a half-day during the 1989-90 school
year was not the idea of the School District, which had recommended an entirely
segregated placement for that year. Rather,
Rafael's placement in the developmental
kindergarten class was only the result of
the Obertis' urging. Oberti II, 801 F.Supp.
at 1395.
Rafael's IEP for the 1989-90 school year included no provisions for supplementary aids and
services in the kindergarten class aside from stating
that there will be “modification of regular class expectations” to reflect Rafael's disability. The only
goal provided for the regular kindergarten teacher
was to “facilitate Rafael's adjustment to the kindergarten classroom.” After reviewing this IEP along
with the rest of Rafael's education records, Dr. McGregor testified that no supplementary aids and services were provided for Rafael in the 1989-90
kindergarten class. See supra n. 9.
Moreover, there is no evidence in the record
that the School District gave any serious consideration to including Rafael in a regular classroom with
supplementary aids and services after the 1989-90
school year; and the School District does not appear
to dispute this fact. Further, Nancy Leech, the
Winslow speech therapist (and one of the School
District's witnesses) admitted that Rafael had not
been included in any school programs with nondisabled children at Winslow, apart from attending
lunch and school assemblies.
In view of the foregoing, the district court's
finding that the School District has not taken meaningful steps to try to include Rafael in a regular
classroom with supplementary aids and services is
not clearly erroneous. We also note that the district
court did not fail to give “due weight” to the agency
proceedings on this issue since the ALJ did not
even consider whether the School District had made
efforts to include Rafael in a regular classroom with
supplementary aids and services, as is required by
IDEA. See Greer, 950 F.2d at 698 (school district's
determination that child with Down's syndrome

would receive more benefit in a segregated special
education class “is due no deference because school
officials failed to consider what benefits she would
receive from education in a regular classroom with
appropriate supplemental aids and services. ”)
(emphasis in original). Accordingly, the School
District's failure to give adequate consideration to
including Rafael in a regular classroom with supplementary aids and services supports the district
court's legal conclusion that the School District violated IDEA.
As to the second factor-a comparison of the
educational benefits of the segregated placement in
Winslow with the benefits Rafael could obtain from
placement in a regular classroom-the district court
found that “[v]arious experts who testified on Rafael's behalf have convincingly refuted the School
District's assertion that such services could not be
delivered within the matrix of a regular education
class without disrupting the class or converting it
into a special education class.” Oberti II, 801
F.Supp. at 1403 n. 17. The court also found that Rafael would benefit academically and socially from
inclusion in a regular classroom. Id. at 1404.
Moreover, the district court found, based on expert
testimony, that “nondisabled children in the *1222
class will likewise benefit” from the inclusion of
Rafael in a regular classroom. Id. at 1404; see also
supra n. 24.
The School District points to some evidence in
the record that conflicts with these findings. Specifically, Dr. Urban testified for the School District
that, in his opinion, a regular teacher would not be
able to communicate with Rafael and that a regular
curriculum would have to be modified beyond recognition to accommodate Rafael. See supra Part
I.C. However, the Obertis' experts, Drs. Brown and
McGregor, described various commonly applied
methods that could be used to educate Rafael in a
regular classroom and testified that, although Rafael has severe intellectual disabilities, a regular
teacher with appropriate training would be able to
communicate effectively with Rafael. See supra
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Parts I.B & C. They testified that many of the special education techniques used in the segregated
Winslow class could be imported successfully into
a regular classroom and that the regular teacher
could be trained to apply these techniques. Id. Further, the Obertis' experts testified at length that inclusion in a classroom with nondisabled students
would benefit Rafael substantially. Id. In addition,
Amy Goldman testified that speech and language
therapy not only could be provided in a regular
classroom, but would be more effective for Rafael
in an integrated setting. See supra Part I.C.
In short, the parties' experts disagreed on the
respective benefits of a segregated versus an integrated placement for Rafael, and the district court
was in a better position than we are to evaluate their
testimony. We therefore defer to that court's findings, which, at all events, are not clearly erroneous.
We note also that the district court did not fail to
give due weight to the agency proceedings on this
factor since the court's findings were based largely
on new expert testimony that was not before the
ALJ. Additionally, we agree with the district court's
legal conclusion that, although including Rafael in
a regular classroom would require the School District to modify the curriculum, the need for such
modification is “not a legitimate basis upon which
to justify excluding a child” from the regular
classroom unless the education of other students is
significantly impaired. Oberti II, 801 F.Supp. at
1403; see also 34 C.F.R. Part 300, App.C Question
48 (school must set forth in the IEP any modifications of the regular education program necessary to
accommodate a disabled child). Thus, a comparison
of the educational benefits of a segregated versus
an integrated placement for Rafael supports the district court's conclusion that the School District's selection of a segregated placement did not comply
with IDEA.
As to the third factor-the potentially disruptive
effect of Rafael's presence on the other children in a
regular classroom-the record again contains conflicting evidence. The School District presented nu-

merous witnesses before both the ALJ and the district court who testified to Rafael's extremely disruptive behavior in the 1989-90 kindergarten class
and in several other teaching environments. See
supra Parts I.B & C. In contrast, the Obertis' experts Drs. McGregor and Brown evaluated Rafael
and testified that in their opinion he would not at
that point in time (nearly two years after Rafael's
experience in the kindergarten class) cause any significant disruption in a regular classroom if
provided with adequate supplementary aids and services, such as the assistance of an itinerant instructor with special education training, special education
training for the regular teacher, modification of
some of the academic curriculum to accommodate
Rafael's disabilities, parallel instruction to allow
him to learn at his academic level, and use of a resource room.
After evaluating the evidence on both sides, the
district court found that “[t]here is nothing in the
record which would suggest that at this point in
time Rafael would present similar behavior problems if provided with an adequate level of supplementary aids and related services within the matrix
of a regular education class. In fact, the record supports the opposite conclusion.” Oberti II, 801
F.Supp. at 1403 (emphasis added). The court found
that the behavioral problems Rafael experienced
during the 1989-90 school year in the developmental kindergarten class “were exacerbated and remained uncontained due to the inadequate level of
services provided*1223 there,” that Rafael's behavioral problems were diminished in settings where
an adequate level of supplementary aids and services were provided, and that both the School District and the ALJ “improperly justified Rafael's exclusion from less restrictive placements in subsequent years based upon those behavior problems.” Id.
Although the School District presented ample
evidence of Rafael's disruptive behavior in the
1989-90 kindergarten class, the Obertis' evidence
supports the district court's finding that Rafael
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would not have had such severe behavior problems
had he been provided with adequate supplementary
aids and services in that kindergarten class, and that
Rafael (who at the time of the district court trial
was two years older than when he attended the
kindergarten class) would most likely not present
such problems if he were included in a regular class
at that time. We therefore conclude that the district
court's findings on this issue are not clearly erroneous, and, accordingly, that consideration of the
possible negative effects of Rafael's presence on the
regular classroom environment does not support the
School District's decision to exclude him from the
regular classroom.
[13] We also conclude that the district court did
not abuse its discretion in deciding not to defer to
the findings of the ALJ on the issue of whether Rafael would significantly disrupt a regular
classroom. As the court noted, the ALJ's findings
“were largely and improperly based upon Rafael's
behavior problems in the developmental kindergarten, as well as upon his intellectual limitations,
without proper consideration of the inadequate
level of supplementary aids and services provided
by the School District. ” Oberti II, 801 F.Supp. at
FN28
1404 (emphasis added).
FN28. The School District argues that the
facts here are analogous to those in Daniel
R.R., where the Fifth Circuit applied the
same two-part test we adopt here and concluded that a school district's placement of
a six-year old boy with Down's syndrome
in a segregated special education class was
proper under IDEA. 874 F.2d at 1050-51.
However, as the court emphasized in
Daniel R.R., application of the mainstreaming requirement of IDEA to a particular case is “an individualized, factspecific inquiry.” Id. at 1048. That the
child in Daniel R.R. also suffered from
Down's syndrome by no means makes his
case the same as that of Rafael Oberti; Rafael's particular educational needs and abil-

ities are surely not the same as those of
Daniel R.R. Moreover, and most significantly from our perspective as the court of
appeals, the district court in Daniel R.R.
granted summary judgment, based on the
state agency proceedings, in favor of the
school, whereas in this case the district
court held a bench trial, adduced new evidence, and made numerous fact findings
(which we must accept if not clearly erroneous) to support its conclusion that the
School District's placement of Rafael in a
segregated, special education class with no
opportunities to associate with nondisabled
children violated the Act.
Finally, we note that the facts in this
case seem more analogous to those in
Greer, where the Eleventh Circuit applied the same two-part analysis we apply here to affirm the district court's conclusion that a school violated the mainstreaming requirement of IDEA when it
proposed to place a ten year old girl with
Down's syndrome in a segregated, special education classroom at a school other than her neighborhood school. See
950 F.2d at 698-99.
[14] For all of these reasons, we agree with the
district court's conclusion that the School District
did not meet its burden of proving by a preponderance of the evidence that Rafael could not be educated satisfactorily in a regular classroom with supplementary aids and services. We will therefore affirm the district court's decision that the School
District has violated the mainstreaming requirement
of IDEA. Because we have come to this conclusion
based on application of the first part of the Daniel
R.R. two-part test, we need not apply the second
part of the test (whether the child has been included
in programs with nondisabled children whenever
FN29
possible).
We note, however, that in *1224
the event that the Child Study Team were to determine in designing an IEP for Rafael in the future
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that education in a regular classroom with supplementary aids and services could not be achieved
satisfactorily at that time and therefore would not
be required under IDEA, the Team would then have
to satisfy the second part of the Daniel R.R. test,
ensuring that Rafael is included in regular school
programs with nondisabled students whenever posFN30
sible.
FN29. We also do not reach the Obertis'
discrimination claim under § 504 of the
Rehabilitation Act. Although the district
court concluded that the School District violated § 504, see Oberti II, 801 F.Supp. at
1404-07, counsel for the Obertis acknowledged at oral argument that finding a violation of § 504 was not necessary to their
case in that § 504 would provide no relief
that was not already available under IDEA.
Since we have affirmed the district court's
finding of a violation of IDEA, we need
not reach the question whether the School
District also violated § 504 of the Rehabilitation Act. We note, however, that a determination that a school has violated the
affirmative requirements of IDEA by failing to mainstream a child with disabilities
to the maximum extent appropriate may
not necessarily mean that the school has
discriminated “solely by reason of ... handicap,” in violation of § 504, 29 U.S.C. §
794(a). See Southeastern Community College v. Davis, 442 U.S. 397, 410-14, 99
S.Ct. 2361, 2369-70, 60 L.Ed.2d 980
(1979) (holding that § 504 does not impose
“an affirmative action obligation” on recipients of federal funds). We, however, express no view at this time on the nature or
extent of the overlap between IDEA and §
504 of the Rehabilitation Act.
FN30. We also note that, as the Obertis'
counsel acknowledged at oral argument,
inclusion in regular academic classes may
become less appropriate for Rafael, given

his cognitive disability, as he reaches the
higher grades. Dr. Brown testified before
the district court:
... as Rafael-children [with similar disabilities] all over this country, as they increase in chronological age, they spend
more and more of their time learning to
function in non-school settings; in respected, valued integrated settings like
vocational environments. Rafael, as he
gets older, will have to leave school and
learn how to function in a real job as part
of his school program.
[15] Finally, in affirming the district court's order that the School District develop a more inclusive program for Rafael in compliance with IDEA
for the upcoming school year, we emphasize that
neither this court nor the district court is mandating
FN31
a specific IEP for Rafael.
The development of
Rafael's IEP, and the specific nature of his placement, is, of course, the job of the Child Study
Team.
FN31. We note that the order issued by the
district court does not mandate that Rafael
be placed in the Clementon Elementary
School or in any particular classroom. But,
as we have discussed, placement in a regular classroom is required under the Act unless the School District can show by a preponderance of the evidence that the child
cannot be educated satisfactorily in a regular class with supplementary aids and services. On the record before us here, the
School District has not made such a showing.
We also note that the federal regulations
under the Act require states to ensure
that each disabled child is placed “as
close as possible to the child's home,”
and unless some other arrangement is
necessary, that the child is educated “in
the school which he or she would attend
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if not handicapped.” 34 C.F.R. §
300.552(a)(3) & (c). There is thus a presumption in favor of placing the child, if
possible, in the neighborhood school,
and if that is not feasible, as close to
home as possible. See Barnett v. Fairfax
County School Bd., 927 F.2d 146, 153
(4th Cir.) (§ 300.552 does not impose an
absolute obligation to place child in base
school, but requires the school district to
take into account geographical proximity
of placement), cert. denied, 502 U.S.
859, 112 S.Ct. 175, 116 L.Ed.2d 138
(1991).
The order of the district court will be affirmed.
C.A.3 (N.J.),1993.
Oberti by Oberti v. Board of Educ. of Borough of
Clementon School Dist.
995 F.2d 1204, 83 Ed. Law Rep. 1009, 2 A.D.D. 64
END OF DOCUMENT

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

