
IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 
WILLIAM PENN SCHOOL DISTRICT, et al.,   
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PENNSYLVANIA DEPARTMENT OF 
EDUCATION, et al., 
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REPLY TO PETITIONERS’ ANSWER TO  
APPLICATION FOR A DECISION OF THE  

APPLICATION IN THE NATURE OF A  
MOTION TO DISMISS FOR MOOTNESS 

              
 

On August 13, 2018, Respondent Joseph B. Scarnati, III, President pro 

tempore of the Pennsylvania Senate, filed a two-page application (“Application for 

a Decision”) for this Court to decide the Application in the Nature of a Motion to 

Dismiss for Mootness (“Mootness Application”) that he filed on December 27, 

2017.  In the Application for a Decision, Senator Scarnati noted that, in its May 7, 

2018 Order, the Court not only established a schedule for the parties to make 

filings in connection with the Mootness Application, but also explained that, 

“[t]hereafter, any party may file a written application for decision of this issue by 

the Court.”  Senator Scarnati also noted that the time period for the parties to make 

their respective filings has closed and that, consequently, the Court should decide 
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the Mootness Application.  His presentation was a purely procedural one.  He did 

not address the merits of the Mootness Application; instead, he simply asked the 

Court to decide that application.     

And yet, on August 14, 2018, Petitioners filed an “Answer” to the 

Application for a Decision in which, improperly, they went beyond the four 

corners of that application and laid out six pages’ worth of argumentation on the 

merits of the Mootness Application.  See Pa.R.A.P. 123(b) (permitting an answer 

“to an application”); Darlington, et al., Pennsylvania Appellate Practice 2016-2017 

Ed., Vol. 20, § 123:9 (“[T]he answer to an application for relief should set forth the 

reasons why the application should be denied[.]”).  Rather than responding to the 

Application for a Decision, in other words, Petitioners essentially filed a brief in 

reply to the brief that, under the May 7 Order, Senator Scarnati filed in connection 

with the Mootness Application.  Senator Scarnati is therefore compelled to file this 

short reply to the Answer. 

Although, in the Answer, Petitioners continue to insist that they are “not 

challenging any specific statute,” see Answer at 2, their Petition for Review says 

otherwise.  In their Petition, which contains two counts, Petitioners assert that the 

Pennsylvania “school funding arrangement” that was in place in 2014, when they 

commenced this case, violated the Education Clause (count one) by failing to 

ensure that students in lower-wealth school districts had access to sufficient 
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resources to obtain an adequate education.  See id. at ¶¶ 304 & 306; see also id. at 

¶ 305 (noting that, under the Education Clause, Petitioners were challenging “[t]he 

current levels and allocation of public-school funding”) (emphasis added).  They 

also assert that the 2014 school funding arrangement violated equal protection 

principles (count two) by denying students in lower-wealth school districts the 

same opportunity to obtain an adequate education as students in higher-wealth 

school districts.  See id. at ¶¶ 307-311; see also id. at ¶ 310 (alleging that, by 

adopting the then-current “school funding arrangement,” Respondents violated 

equal protection principles).  They criticize the 2014 school funding arrangement 

because it did not “consider” various factors that, in their view, it should have 

considered.  Id. at ¶ 291.   

Because it is only through statutes that Pennsylvania supplies funding to 

school districts, see, e.g., Pa. Const. art. III, § 24, Petitioners are plainly 

challenging the Commonwealth’s 2014 school funding statutes.  And they are 

focusing, in particular, on two features of those statutes: (1) the amount of funding 

that the statutes directed to lower-wealth school districts (they claim that the 

statutes did not provide enough funding) and (2) the manner in which the statutes 

allocated funding as between school districts (they claim that, in allocating the 

funding, the statutes failed to “consider” various factors that they should have 

taken into account). 
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Act 35 of 2016, 24 P.S. § 25-2502.53, superseded and is different from the 

2014 statutes on both of these points.  The amount of funding is different because 

each school district now receives two different funding allocations per year: (i) an 

amount equal to its basic education allocation for the 2013-2014 school year, plus 

(ii) a “student-based allocation.”  24 P.S. § 25-2502.53(b)(1) & (2).  And the 

manner in which the funding is distributed is different because the “student-based 

allocation” takes into account the various factors that Petitioners claim the 2014 

statutes should have, but failed to, consider (along with other factors).  See 24 P.S. 

§ 25-2502.53(b)(2) & (d) (definitions). 

In light of these differences, the controlling legal regime was “sufficiently 

altered so as to present a substantially different controversy.”  Trewhella v. City of 

Lake Geneva, 249 F.Supp.2d 1057, 1062 (E.D. Wis. 2003) (citing Diffenderfer v. 

Central Baptist Church of Miami, Florida, Inc., 404 U.S. 412 (1972)).  The case is 

therefore moot.  Id. 

In their “Answer” to the Application for a Decision, Petitioners argue that 

the controlling regime was changed only in “some insignificant respect.”  Answer 

at 4.  They cite cases that stand for the proposition that insignificant changes to a 

challenged legal regime do not render the challenge moot.  Id. at 4 & 5 n.3.  But 

those cases are plainly inapposite here because, as explained above and in Senator 
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Scarnati’s briefs in support of the Mootness Application, Act 35 changed the 2014 

school funding regime in a material way and therefore mooted out this case. 

“[C]onstitutional questions are not to be dealt with abstractly.”  Costa v. 

Cortes, 142 A.3d 1004, 1017 (Pa. Cmwlth. 2016) (internal quotation marks and 

brackets omitted).  “This Court, therefore, should be even more reluctant to decide 

moot questions which raise constitutional issues.”  Id.  

The Court should dismiss this case as moot. 

CONCLUSION 

WHEREFORE, for the foregoing reasons and those set forth in Senator 

Scarnati’s opening and reply briefs in support of the Mootness Application, this 

Court should grant the Mootness Application and dismiss this case as moot. 
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