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Respondent Speaker of the House Michael C. Turzai (“Speaker Turzai”), by
and through his undersigned counsel, submits the following Supplemental Brief in
Support of his Preliminary Objection to the Petition for Review in the Nature of an
Action for Declaratory and Injunctive Relief (“Petition”) filed by Petitioners
William Penn School District, et al. (collectively, “Petitioners”).
INTRODUCTION
The instant case involves a challenge to the manner in which public schools
are funded in Pennsylvania. Petitioners purport to state claims under both Article
III, § 14 (“Education Clause”) and Article III, § 32 (“Equal Protection Clause”)
of the Pennsylvania Constitution. However, their equal protection claim should be
dismissed because education, while undoubtedly important from a societal
perspective, is not recognized as a “fundamental right” in Pennsylvania and the
Commonwealth’s system for funding public education is plainly supported by the
rational basis of preserving local control over public schools.
In William Penn School Dist. v. Pennsylvania Dept. of Educ., 170 A.3d 414
(Pa. 2017) (“William Penn II”), the Supreme Court, by a vote of 5-2, reversed this
Court’s determination that the entire Petition must be dismissed because it presents
nonjusticiable political questions. Nonetheless, the Supreme Court noted that it
was not resolving the legal arguments asserted in Respondents’ other preliminary
objections, which “remain salient upon remand[.]” William Penn II, 170 A.3d at

433, n. 29. The Court specifically stated that its decision on justiciability “leaves
the question of what sort of right is at issue. In turn, this will dictate what standard
of review applies to Petitioners’ equal protection claim, should it proceed.” Id. at
461 (emphasis added). The Court continued: “[w]e need not resolve that question
presently, but we underscore that whether education is a fundamental right under
Pennsylvania law is not a settled question.” Id.
On remand, this Court should answer the question left open by the Supreme
Court by determining that education is not recognized as a “fundamental right” in
Pennsylvania.

Such conclusion follows from long-standing precedent that

fundamental rights are those rights inherent to mankind with which the government
is restricted from interfering. The government’s undertaking to provide a service
or benefit, even one of considerable importance to those who receive it, does not
create a fundamental right. Where a legal claim relates to the manner in which
government services are being provided, a rational basis test must be applied.
President Judge Pellegrini powerfully articulated this central point in
Pennsylvania Ass’n of Rural and Small Schools v. Ridge, No. 11 M.D. 1991 (Pa.
Commw. Ct. July 9, 1998), aff’d 737 A.2d 246 (Pa. 1999) (“PARSS”) (slip opinion
attached as Ex. “A”), observing: “Most rights that have been deemed to be
fundamental flow from the Bill of Rights or otherwise protect personal rights of
every citizen to be free from unwarranted governmental interference. However,
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challenges to benefits and services authorized by the General Assembly are
analyzed under the rational basis test. This level of review is appropriate because
it gives due deference to the General Assembly’s function of allocating state
resources.” Id. at 125, n.76. Judge Pellegrini’s decision is consistent with other
cases both within and outside the Commonwealth, which have denied
“fundamental right” status to education and other governmental services.
Once it is established that the rational basis test applies, it is clear that
Petitioners’ claim under the Equal Protection Clause fails to state a claim upon
which relief can be granted. The current system of financing public education
through a combination of state and local revenues has been in place in
Pennsylvania for over 200 years and plainly serves the rational basis of preserving
local control over education, including allowing local communities to determine
how and where local tax revenues are spent. For all of these reasons, to the extent
that this case proceeds, Petitioners’ Second Cause of Action must be dismissed.1

1

The allegations made in the Petition are now more than three years old and have become
stale. Of particular importance, in 2016, the General Assembly passed and Governor Wolf
signed into law a new Basic Education Funding Formula, which was created and unanimously
adopted by a bipartisan Basic Education Funding Commission after holding hearings throughout
the state. The new funding formula is intended to provide sufficient, predictable and equitable
funding for school districts across the Commonwealth. Because the Petition is based on a
funding formula that is no longer in place, Speaker Turzai joins in Senator Scarnati’s position
that the Petition should be dismissed as moot. However, for the purposes of judicial economy,
Speaker Turzai will not submit a separate brief on the mootness issue.
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FACTUAL BACKGROUND
The Education Clause states that “[t]he General Assembly shall provide for
the maintenance and support of a thorough and efficient system of public education
to serve the needs of the Commonwealth.” PA. CONST. art. III, § 14. Although the
current version of the Education Clause was adopted at the 1967 constitutional
convention and appeared in the 1968 Constitution, “the language upon which the
instant case primarily hinges first appeared in our Constitution in 1874” and has
remained “in materially the same form” since then. William Penn II, 170 A.3d at
418, 425.
The system adopted by the General Assembly for funding public education
in Pennsylvania relies upon a combination of state appropriations and local
property taxes, with some additional funding coming from the federal government.
[Petition, ¶ 263]. This same funding mechanism was in place when the Education
Clause was first added to the Constitution. Further, although the exact proportion
of state funds to local funds varies from year-to-year, “the two-to-one ratio of local
to state funding approximates the overall ratio in effect nearly two hundred years
later.” William Penn II, 170 A.3d 421, n.9.
Petitioners are: (1) certain Pennsylvania public school districts who believe
they are underfunded; (2) individual parents or guardians of children currently
attending public schools within the Commonwealth; and (3) advocacy groups
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claiming to have members that are adversely affected by Pennsylvania’s system for
funding public education. [Petition, ¶ 15]. The essential allegation of the Petition
is that Respondents have established “an irrational and inequitable school
financing arrangement that drastically underfunds school districts across the
Commonwealth and discriminates against children on the basis of the taxable
property and household incomes in their district.”2 [Id. at ¶ 1].
Petitioners contend that the system for funding public schools violates both
the Education Clause and the Equal Protection Clause, which they interpret to
require Respondents to finance the Commonwealth’s public education system in a
manner that does not irrationally discriminate against a class of children. [Id].
Although the Petition is lengthy and contains copious detail about the alleged
educational imbalances resulting from Pennsylvania’s system for funding
education, the vast majority of this detail is not necessary for this Court to resolve
the remaining Preliminary Objections. Rather, the salient facts can be distilled
from the Petition’s introductory statement and quickly summarized.
Petitioners allege that in 2006, the General Assembly passed Act 114, which
directed the State Board of Education to conduct a comprehensive statewide
“costing-out” study to determine the “basic cost per pupil to provide an education

2

Pursuant to Pa.R.C.P. 1028(a), this factual discussion is based upon the well-pleaded
facts of the Petition, which are assumed to be true solely for the purpose of resolving the instant
Preliminary Objections.
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that will permit a student to meet the State’s academic standards and assessments.”
[Petition, ¶ 3]. Petitioners contend that, upon the study’s completion in 2007,
Respondents learned that 95% of the Commonwealth’s school districts required
additional funding. In response, the General Assembly approved a bill in 2008 that
established funding targets for each school district and a formula for distributing
education funds in a manner that would help ensure that all students could meet
state academic standards. [Id.].
Petitioners claim that, beginning in 2011, Respondents abandoned their
previous funding formula, reduced funding to districts and passed legislation that
severely restricts local communities from increasing local funding while the cost of
meeting state academic standards continues to rise. [Id.]. Petitioners allege that
these funding cuts have had a “devastating” effect on students, school districts
(particularly less affluent school districts), teachers, and “the future of the
Commonwealth.” [Id. at ¶ 4]. Petitioners contend that more than 300,000 of the
approximately 875,000 students tested in Pennsylvania are receiving an
“inadequate education” and are unable to meet state academic standards. [Id.]
The Petitioner school districts claim that, because of insufficient funding,
they are unable to provide students with the basic elements of an adequate
education. [Id. at ¶ 5]. The Petitioner school districts further allege that they lack
adequate resources to prepare students to pass the Keystone Exams, which measure
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student performance in math, science, and English. Petitioners allege that “[t]he
existing system of public education is therefore neither thorough nor efficient, as
measured by the Commonwealth’s own academic standards and costing-out
study.” [Id. at ¶ 6].
Petitioners further assert that the levels of state education funding and high
dependence on local taxes have created “gross funding disparities” among school
districts, which disproportionately harm children residing in districts with low
property values and incomes. [Id. at ¶ 7]. Petitioners allege that total education
expenditures per student in school districts with low property values and incomes
are much lower than per-student expenditures in districts with high property values
and incomes. [Id. at ¶ 8].
Petitioners contend that many low-wealth districts have higher tax rates than
property-rich school districts and, therefore, the difference in funding cannot be
explained by “tax effort.” [Id. ¶ 9]. Petitioners compare the tax rates in “propertypoor” districts such as Panther Valley School District (“Panther Valley”) with
those in wealthier districts such Lower Merion School District (“Lower Merion”).
[Id. at ¶ 10]. Petitioners concede that “the state has made some effort to close that
gap, contributing twice as much per student to Panther Valley as it did to Lower
Merion,” but argue that even the higher level of per-student Commonwealth
funding to lower-wealth school districts “still left Panther Valley with less than
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half the combined state and local funding of Lower Merion….” [Id. at ¶ 11
(emphasis added)].

Petitioners contend that, because of the inability of local

school districts to generate additional revenues, local control over education
funding in Pennsylvania is “illusory” and “a myth.” [Id. at ¶¶ 296, 298].
Petitioners ask this Court to declare the existing school financing system
unconstitutional and find that it violates both the Education Clause and the Equal
Protection Clause. [Id. at ¶ 12]. Petitioners also seek an injunction compelling
Respondents to design, enact, and implement a new system for financing public
schools. [Id. at ¶ 13]. Although Petitioners appear to concede that this Court
cannot direct Legislative Respondents to adopt any particular funding mechanism,
they contend that “[a]mong other things, the Commonwealth could raise funds for
education through other forms of taxation and distribute those funds to local school
districts to spend as they see fit.” [Id. at ¶ 299]. Nonetheless, “Petitioners’ equal
protection claims focus upon ‘the method by which education funds are raised and
distributed—not the overall amount.’” William Penn II, 170 A.3d at 459 (quoting
Brief for Petitioners).
After the Petition was filed in 2014, Speaker Turzai and Senator Joseph
Scarnati (collectively, “Legislative Respondents”) filed preliminary objections.3
Legislative Respondents raised three preliminary objections: (1) a preliminary
3

Senator Scarnati has since retained his own counsel and is now separately represented.
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objection under Pa.R.C.P. 1028(a)(4) based upon nonjusticiability; (2) a
preliminary objection under Pa.R.C.P. 1028(a)(4) for failure to state a claim under
the Education Clause; and (3) a preliminary objection under Pa.R.C.P. 1028(a)(4)
for failure to state a claim under the Equal Protection Clause. Executive Branch
Respondents filed a separate set of Preliminary Objections.
On April 21, 2015, this Court issued a 6-0 en banc decision sustaining the
Preliminary Objections, holding that the Supreme Court’s decisions in Marrero ex
rel. Tabalas v. Commonwealth, 739 A.2d 110 (Pa. 1999) and Danson v. Casey, 399
A.2d 360 (Pa. 1979) “preclude our review of Appellants’ claims in this matter as
nonjusticiable political questions and require the grant of Respondents’ first
preliminary objections.” See William Penn School Dist. v. Pennsylvania Dept. of
Educ., 114 A.3d 456, 464 (Pa. Commw. Ct. 2015) (“William Penn I”).
The Supreme Court reversed in William Penn II. The Court held that the
Petition presented justiciable constitutional claims and that “[t]o the extent our
prior cases suggest a contrary result, they must yield.” Id. at 463. Justices Saylor
and Baer filed separate dissenting opinions. As discussed in the following section
of this Supplemental Brief, however, the Court expressly noted that its decision as
to justiciability was not intended to resolve Respondents’ other preliminary
objections.
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This Court granted Speaker Turzai’s application to submit supplemental
briefing on his remaining preliminary objections relating to failure to state a claim.
This Supplemental Brief will address only Legislative Respondents’ third
preliminary objection for failure to state a claim under the Equal Protection Clause.
In light of the Supreme Court’s opinion in William Penn II, Speaker Turzai does
not renew his preliminary objection that the Petitioners’ Education Clause claim
fails to state a claim upon which relief can be granted.4 This “of course, does not
suggest that Petitioners’ claims, or those of any future litigant, should or will
prevail.”

William Penn II, 170 A.3d at 478.

Should this case proceed,

notwithstanding its mootness in light of the new basic education funding formula,
the legal and factual arguments to be developed will demonstrate that the General
Assembly has fully complied with its constitutional duties by enacting a
comprehensive set of laws governing public education, which bear a reasonable
relationship to providing for the maintenance and support of a thorough and
efficient system of public education.

4

Speaker Turzai does, though, join in Senator Scarnati’s position that the Petition should
be dismissed as moot, as discussed more fully in footnote 1, supra, and accompanying text.
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ARGUMENT
I.

PETITIONERS’ EQUAL PROTECTION CLAIM FAILS TO STATE
A CLAIM UPON WHICH RELIEF CAN BE GRANTED.
Petitioners claim under the Equal Protection Clause is based upon the theory

that Pennsylvania’s system of funding public education irrationally discriminates
against students in poorer school districts. [Petition, ¶¶ 308-09]. Petitioners also
contend that “[t]he Pennsylvania Constitution establishes education as a
fundamental right of every public student and, therefore, imposes a duty on the
Commonwealth to ensure that all students have the same basic level of educational
opportunity.” [Id at ¶308]. However, Petitioners’ equal protection claims are
foreclosed because Pennsylvania does not recognize education as a fundamental
right and the current education funding system is supported by a rational basis.
A.

The Supreme Court’s Decision Did Not Dispose Of Speaker
Turzai’s Preliminary Objections Based On Failure To State A
Claim.

In their failed effort to oppose Speaker Turzai’s Application for
Supplemental Briefing, Petitioners argued that the Supreme Court’s decision
regarding justiciability also “squarely foreclosed Speaker Turzai’s argument that
the Petition fails to state a claim.” See Opposition to Application for Supplemental
Briefing at ¶ 2. To the extent that Petitioners intend to pursue this argument in the
supplemental briefing, their position is based upon a clear misreading of the
Supreme Court’s opinion. The Supreme Court expressly stated that this Court did
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not rule upon Respondents’ other preliminary objections, “which are independent
of the justiciability argument upon which the Commonwealth Court relied in
sustaining Respondents’ preliminary objections.” William Penn II, 170 A.3d at
433, n. 29. The Court continued: “[t]hese arguments remain salient upon remand,
and our decision is not intended to prejudice Respondents’ right to pursue them
further in the Court below.” Id.
Petitioners incorrectly assert that the Supreme Court’s above-quoted remarks
pertaining to Respondents’ right to pursue their remaining preliminary objections
on remand were only intended to apply to the Executive Respondents’ preliminary
objections regarding sovereign immunity and separation of powers. Such position
plainly misreads the Supreme Court’s opinion. The text accompanying Footnote
29 briefly outlines each of the preliminary objections asserted by the various
respondents, including the statement that “Respondents also argued that Petitioners
failed to state an equal protection claim upon which relief can be granted because
they do not have a fundamental right to education entitling them to strict scrutiny
of the school funding scheme, and the existing statutory scheme rationally serves
the state’s interest in maintaining and supporting a thorough and efficient system
of public education.” Id.
Consequently, the Court’s comment that “[t]he Commonwealth Court did
not rule upon these preliminary objections, which are independent of the
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justiciability argument” plainly leaves open all of Speaker Turzai’s preliminary
objections except his first objection based on nonjusticiability. Indeed, lest there
be any doubt, the Supreme Court took pains to distinguish between the issue of
whether Petitioners’ claim under the Equal Protection Clause is justiciable and
whether Petitioners have stated a viable equal protection claim, noting:
This leaves the question of what sort of right is at issue.
In turn, this will dictate what standard of review applies
to Petitioners’ equal protection claim, should it proceed.
We need not resolve that question presently, but we
underscore that whether education is a fundamental right
under Pennsylvania law is not a settled question….
Id. at 461 (emphasis added).
The unresolved question of “what sort of right is at issue” is the primary
focus of this brief.
B.

Framework For Deciding An Equal Protection Claim Under The
Pennsylvania Constitution.

Analyzing a constitutional challenge to the funding system adopted by the
General Assembly must start with the hornbook proposition that a “statute duly
enacted by the General Assembly is presumed valid and will not be declared
unconstitutional unless it ‘clearly, palpably and plainly violates the Constitution.’”
Harrisburg Sch. Dist. v. Zogby, 828 A.2d 1079, 1087 (Pa. 2003). Within the
context of public education, the constitution “has placed the education system in
the hands of the legislature, free from any interference from the judiciary save as
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required by constitutional limitations.” School District of Philadelphia v. Twer,
447 A.2d 222, 225 (Pa. 1982). See also Newport Tp. School Dist. v. State Tax
Equalization Bd., 79 A.2d 641, 643 (Pa. 1951) (“appropriation and distribution of
the school subsidy is a peculiar prerogative of the legislature”); Com. v. Hartman,
17 Pa. 118, 119 (Pa. 1851) (“there is no syllable in the constitution which forbids
the legislature to provide for a system of general education in any way which they,
in their own wisdom, may think best”).
Article III, Section 32 of Pennsylvania’s Constitution provides, in relevant
part, “[t]he General Assembly shall pass no local or special law in any case which
has been or can be provided for by general law….” PA. CONST. art. III, § 32. It is
now generally accepted that the meaning and purpose of this section is sufficiently
similar to that of the Equal Protection Clause of the United States Constitution to
warrant similar treatment. Harrisburg Sch. Dist., 828 A.2d at 1088. Thus, the
Equal Protection Clause of the Pennsylvania Constitution, like that of the U.S.
Constitution, reflects the principle that “like persons in like circumstances must be
treated similarly.” Id. See also William Penn II, 170 A.3d at 458.
An equal protection analysis often turns on two key issues: (1) what type of
government classification is at issue, and (2) what type of right is at issue. The
answer to these questions determines what standard of review is to be applied.
Most important for present purposes, “[t]he first type—classifications implicating
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neither suspect classes nor fundamental rights—will be sustained if it meets a
‘rational basis’ test.”

William Penn II, 170 A.3d at 458 (quoting James v.

Southeastern Pennsylvania Transp. Authority, 477 A.2d 1302, 1305-06 (Pa.
1984)). The Supreme Court further determined, in this case, that:
Since Petitioners undisputedly do not claim to comprise
a class historically recognized as ‘suspect’ under the
United States or Pennsylvania Constitutions, they are
entitled to elevated scrutiny only if they establish that
they have a fundamental right to education. Failing that,
Petitioners will prevail on their equal protection claim
only if they establish that the school financing legislation
has no rational basis for the classification it utilizes in
allocating funds at the district level.
William Penn II, 170 A.3d at 458 (emphasis added).
The issue of what type of scrutiny must be applied to Petitioners’ Equal
Protection Clause claim can be determined by this Court as a matter of law. If this
Court agrees that a rational basis test applies, then Speaker Turzai’s demurrer
should be granted as the General Assembly has clearly articulated a rational basis
for the current system for financing public schools.

See, e.g. Barge v.

Pennsylvania Bd. of Prob. & Parole, 39 A.3d 530 (Pa. Commw. Ct. 2012), aff’d,
96 A.3d 360 (Pa. 2014) (sustaining preliminary objections in a matter where it was
alleged that post-release policies regarding sex offender prisoners violated equal
protection, finding that prisoners do not constitute a suspect class, and there was a
rational basis for the Board of Parole’s policy); Donahue v. Pub. Sch. Employees’
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Ret. Sys. of Com., 834 A.2d 655 (Pa. Commw. Ct. 2003), aff’d sub nom., 858 A.2d
1162 (Pa. 2004) (sustaining preliminary objections where rational basis test applied
to teachers’ equal protection challenge, finding questioned policy had rational basis
and, thus, did not violate equal protection).
C.

Education Is Not Recognized As A “Fundamental” Right For
Purposes Of An Equal Protection Analysis And, Therefore, The
Rational Basis Test Applies.

The Supreme Court has explained that “[w]here laws infringe upon certain
rights considered fundamental, such as the right to privacy, the right to marry, and
the right to procreate, courts apply a strict scrutiny test.” Nixon v. Com., 839 A.2d
277, 287 (Pa. 2003). “Alternatively, where laws restrict the other rights protected
under Article 1, [S]ection 1, which are undeniably important, but not fundamental,
Pennsylvania courts apply a rational basis test.” Id.

See also Shoul v.

Commonwealth, Dep’t of Transportation, Bureau of Driver Licensing, 173 A.3d
669, 677 (Pa. 2017) (“[w]hile statutes abridging fundamental rights are subject to
strict scrutiny and are constitutional only where they are narrowly tailored to a
compelling governmental interest, statutes limiting other rights are subject to a
rational basis test”).
“[W]hether the Pennsylvania Constitution confers an individual right to
education—and, if so, of what sort” is an issue that has never been conclusively
resolved in Pennsylvania. William Penn II, 170 A.3d at 461. However, the nature
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of a fundamental right, Pennsylvania case law, and well-reasoned decisions in
other jurisdictions all lead to the conclusion that Pennsylvania does not recognize
education as a fundamental right for the purposes of an equal protection analysis
and, therefore, a rational basis test must be applied.
1.

Fundamental Rights Protect Against Government
Interference, Not The Right To Government Services.

Fundamental rights are those “certain inherent and indefeasible rights”
which are “excepted out of the general powers of government and shall forever
remain inviolate.” Pennsylvania Envtl. Def. Found. v. Commonwealth, 161 A.3d
911, 931 (Pa. 2017) (internal quotation and citation omitted.) These include rights
such as the right to privacy, to marry and to procreate. See Taylor v. Pennsylvania
State Police of Com., 132 A.3d 590, 609 (Pa. Commw. Ct. 2016) (citing Nixon,
supra, 839 A.2d at 286). Petitioners urge this Court to add education to this list of
“indefeasible rights.” However, while there is no doubt that education is of vital
social importance to the Commonwealth, deeming education as a fundamental
right from the standpoint of an equal protection analysis goes further than is
Constitutionally permitted and would frustrate the purpose of the Education
Clause.
A fundamental rights analysis is concerned with laws that restrain the
exercise of an inherent right and restrict governmental interference therein. Rights
that have been deemed to be fundamental flow from the Constitution’s Declaration
17

of Rights or otherwise protect personal rights of every citizen to be free from
unwarranted governmental interference. Indeed, such rights are “deemed to be
inviolate and may not be transgressed by government.” Gondelman v. Com., 554
A.2d 896, 904 (Pa. 1989) (citing Spayd v. Ringing Rock Lodge No. 665,
Brotherhood of Railroad Trainmen, 113 A. 70 (Pa. 1921)). In sharp contrast,
Petitioners here do not seek freedom from government interference, but instead
demand the government to act affirmatively.

However, the very nature of a

fundamental right is to reject governmental involvement explicitly, not to invite
and to welcome it, as the Petitioners desire.

These core principles were

summarized by Judge Pellegrini in connection with a previous legal challenge to
Pennsylvania’s system for funding public education:
Most rights that have been deemed to be fundamental
flow from the Bill of Rights or otherwise protect
personal rights of every citizen to be free from
unwarranted governmental interference. However,
challenges to benefits and services authorized by the
General Assembly are analyzed under the rational basis
test. This level of review is appropriate because it gives
due deference to the General Assembly’s function of
allocating state resources. If the strict scrutiny test were
applied to matters of benefits or services, the General
Assembly would, in effect, have to justify to the courts
that the legislation meets a compelling state interest and
that it could not be done in a different or better way.
Such a role is beyond our ken.
PARSS, Ex. “A” hereto, at 125, n.76 (emphasis added). See also William Penn II,
170 A.3d at 489. (Saylor C.J., dissenting) (“[t]he text of th[e Education Clause]
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lacks any language indicating that a right to education is either granted to the
people or inherent to mankind”). 5
Of particular importance to the analysis is the location of the Education
Clause within the Pennsylvania Constitution. Education is not referenced in the
Constitution’s Declaration of Rights (Article I). Rather, the framers placed the
Education Clause in Article III, pertaining to Legislation. This despite the fact that
the significance of education was recognized as far back as William Penn’s 1682
Frame of Government of Pennsylvania and has “remained in our Constitution in
materially the same form since 1874.” William Penn II, 170 A.3d at 418. Indeed,
in the more than 330 years since Penn’s Framework – and nearly a century-and-ahalf since the Education Clause as we know it has existed – the framers of the

5

This Court provided some context as to the historical backdrop to fundamental rights in
the Commonwealth, stating that:
Pennsylvanians risked execution for treason for renouncing the
British Crown’s rule and establishing a government subordinate to
its people. They believed so deeply in individual rights and
liberties that they made the Declaration of Rights the first article of
their new constitution. When the legislative majority encroached
on those rights, Pennsylvanians responded by re-asserting the
importance of individual rights by taking away the government’s
majority power over those rights in the Constitutional Convention
of 1790.
Jones v. City of Philadelphia, 890 A.2d 1188, 1196 (Pa. Commw. Ct. 2006).
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Constitution have repeatedly declined to elevate education to Article I’s
Declaration of Rights, even though several other rights have been added.6
Thus, it is not surprising that Pennsylvania’s courts have repeatedly declined
to recognize rights to be “fundamental,” and have applied a rational basis test in
evaluating legal challenges involving such rights, even when dealing with issues of
undoubted importance to individuals or to society as a whole. For instance, despite
the numerous references to elections and voting in the Pennsylvania Constitution,
this Court held that “the right of felons to vote is not a fundamental right, and
therefore, the Commonwealth is not required to show a ‘compelling state interest’
to justify excluding felons from the franchise” and need only demonstrate a
rational basis. Mixon v. Com., 759 A.2d 442, 451 (Pa. Commw. Ct. 2000), aff’d,
783 A.2d 763 (Pa. 2001).

See also In re 1991 Pennsylvania Legislative

Reapportionment Comm’n, 609 A.2d 132, 142 (Pa. 1992) (the right to run for a
particular office or vote for a particular candidate is not a fundamental right,
despite articles of Constitution governing elections and public offices); Com. v.

6

See PA. CONST. art. I, § 26, adopted May 16, 1967 (“[n]either the Commonwealth nor any
political subdivision thereof shall deny to any person the enjoyment of any civil right, nor
discriminate against any person in the exercise of any civil right”); PA. CONST. art. I, § 27,
adopted May 18, 1971 (“[t]he people have a right to clean air, pure water, and to the preservation
of the natural, scenic, historic and esthetic values of the environment. Pennsylvania’s public
natural resources are the common property of all the people, including generations yet to come.
As trustee of these resources, the Commonwealth shall conserve and maintain them for the
benefit of all the people”); PA. CONST. art. I, § 28, adopted May 18, 1971 (“[e]quality of rights
under the law shall not be denied or abridged in the Commonwealth of Pennsylvania because of
the sex of the individual”).
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Scarborough, 89 A.3d 679, 686 (Pa. Super. Ct. 2014) (holding that despite the
Constitutional guarantee of the right to keep and bear arms, the “right to carry a
concealed weapon,” and the “right to carry a firearm on the streets of Philadelphia
without a license,” are not fundamental rights).
Similarly, Pennsylvania courts have declined to find a fundamental right,
and have applied rational basis scrutiny, in cases involving the right to engage in a
particular occupation, Warren Cty. Human Servs. v. State Civil Serv. Comm’n
(Roberts), 844 A.2d 70, 73 (Pa. Commw. Ct. 2004); the right to drive a motor
vehicle, Medley v. Com., Dep’t of Transp., Bureau of Driver Licensing, 2013 WL
3948877, at *2 (Pa. Commw. Ct. July 31, 2013); and the right to parole, Andrews
v. Com., Pennsylvania Bd. of Prob. & Parole, 510 A.2d 394, 395 (Pa. Commw. Ct.
1986).
Of particular importance, courts have consistently utilized a rational basis
test in reviewing legal challenges regarding the alleged inadequacy or denial of
government services or privileges. In this regard, the government provides many
services other than education that are critical to providing citizens with the
opportunity to lead productive and fulfilling lives. These include public safety
functions such as police protection, fire departments, and emergency services;
financial assistance, e.g., unemployment benefits and public assistance; and public
infrastructure, such as road maintenance, availability of utilities and other matters.
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Nonetheless, strict scrutiny is not applied in cases involving the deprivation of
government services or benefits. See generally Bievenour v. Com., Unemployment
Comp. Bd. of Review, 401 A.2d 594, 595 (Pa. Commw. Ct. 1979) (holding that the
right to receive unemployment compensation benefits in Pennsylvania is not a
fundamental right and the complained of legislative policy was “rationally related
to a legitimate state interest”); McIlnay v. W.C.A.B. (Standard Steel), 870 A.2d
395, 398 (Pa. Commw. Ct. 2005) (“[a]s the right to disability benefits is not a
fundamental right… the strict judicial scrutiny test is inapplicable” and thus, the
court will “proceed to address Claimant’s equal protection claim under the rational
basis test”); Williams v. State Civil Serv. Comm’n, 300 A.2d 799, 802 (Pa.
Commw. Ct. 1973) (because the “right to be fairly considered for public
employment” is not a fundamental right, government was not required to show a
compelling state interest); Armstrong Cty. Mem’l Hosp. v. Dep’t of Pub. Welfare,
83 A.3d 317, 322 (Pa. Commw. Ct. 2014) (implementation of new Medicaid
payment system does not burden a fundamental right, thus appropriate level of
scrutiny is rational review).
Treating education and other vital government services as fundamental
rights from an equal protection standpoint would lead to far-flung adverse
consequences. Once again, Judge Pellegrini’s opinion in PARSS is instructive.
Specifically, Judge Pellegrini cautioned that using a heightened level of scrutiny to
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resolve legal challenges to the method in which the government chooses to provide
services would have a profound impact on the way these services are provided and
funded, explaining:
For example, assume residents of a relatively poor
municipality claim they are receiving a lower level of
police services than residents of a relatively wealthy
municipality. Challenges can be made that are very
similar to those made in the school finance cases, i.e.,
police services are funded primarily from local taxes,
wealthier areas can spend more on technologies for
police, can hire more officers per capita, and afford more
and better equipment than is found in poorer local
municipalities. Is being safe in your home and on the
streets just as or more important than receiving an
education?
PARSS, Ex. “A” hereto, at 123-24, n.73.
Other jurists have voiced similar concerns. For instance, in Citizens of
Decatur for Equal Educ. v. Lyons-Decatur Sch. Dist., 739 N.W.2d 742, 759 (Neb.
2007), the Supreme Court of Nebraska found that state’s education clause does not
give rise to a fundamental right to education, explaining: “a state constitutional
provision is not elevated to a fundamental right solely because it mandates
legislative action. …[T]he Nebraska Constitution also requires the Legislature to
provide for the organization of townships and corporations. Yet these provisions
do not create fundamental rights.” Id.
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Similarly, two Justices of the Massachusetts high court opined:
To read specific mandates, or even guidance, into the
education clause is unsupportable. The clause no more
guarantees certain educational results for the children
of the Commonwealth than it guarantees any measure
of success in any other category that the same section
instructs the Legislature to promote—‘humanity,’
‘general benevolence,’ ‘industry,’ ‘charity,’ ‘frugality,’
‘honesty,’ ‘punctuality,’ ‘sincerity,’ ‘good humor,’
‘social affections,’ and ‘generous sentiments among the
people.’ The Massachusetts General Laws, not the
Declaration of Rights, structure our government
programs, provide for their content, and establish
minimum levels of attainment—this holds true for
government services ranging from our educational
system to our public ways.
Hancock v. Comm’r of Educ., 822 N.E.2d 1134, 1160 (Mass. 2005) (Cowin, J. and
Sossman, J., concurring) (emphasis added).
Indeed, even the New Jersey Supreme Court, which has for over thirty years
been actively involved in monitoring and overseeing New Jersey’s public
education system, has noted the “monumental governmental upheaval that would
result if the equal protection doctrine were held applicable to the financing of
education and similarly applied to all governmental services.” Abbott by Abbott v.
Burke, 575 A.2d 359, 412 (N.J. 1990) (emphasis added) (citing Robinson v. Cahill,
303 A.2d 273 (N.J. 1973)). For these reasons, it is clear that Pennsylvania’s
judiciary should not add education to the exclusive list of fundamental rights
subjected to heightened equal protection scrutiny. In fact, as set forth in the
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following section of this Brief, given the opportunity to recognize education as a
fundamental right, Pennsylvania courts have consistently declined to do so.
2.

Multiple Pennsylvania Appellate Decisions Have Declined
To Recognize Education As A Fundamental Right.

Multiple Pennsylvania appellate decisions, including decisions by this Court,
have addressed the issue of whether education is considered a fundamental right.
The Supreme Court found that “none of these cases conclusively decided the
question, and to read any of them to the contrary is to confer upon them more
precedential value on that question than they warrant.”7 William Penn II, 170 A.2d
at 462. Still, a review of relevant Pennsylvania case law lends further support to
the above analysis that education in Pennsylvania is not a fundamental right from a
constitutional law perspective.
In Danson, supra, the Supreme Court implicitly concluded that education is
not a fundamental right for the purposes of a constitutional analysis by applying a
rational basis test to an equal protection challenge to Pennsylvania’s method for
funding public schools. 399 A.2d at 367. Although the William Penn II Court
found that Danson did not conclusively decide the issue, the Danson decision is
7

In particular, the Court declined to give precedential value to its own dictum in
Wilkinsburg Educ. Ass’n v. School Dist. of Wilkinsburg, 667 A.2d 5 (Pa. 1995), which suggested
that education is a fundamental right. 170 A.3d at 461 (“we do not read any of our prior cases as
settling whether the Pennsylvania Constitution confers an individual right to education—and, if
so, of what sort”). Importantly, Wilkinsburg did not involve an equal protection claim. Rather,
the Court held that a lower court had erred in issuing a preliminary injunction, which prevented a
school district from entering into a contract for the operation and management of a school,
without holding an evidentiary hearing.

25

consistent

with

those

reached

in several

other

cases throughout

the

Commonwealth, including this Court’s decision in PARSS. Collectively, those
decisions provide persuasive support for the conclusion that a rational basis test
should be applied to equal protection claims regarding public education.
In Bensalem Tp. Sch. Dist. v. Commonwealth, 524 A.2d 1027 (Pa. Commw.
Ct. 1987), a case that Judge Pellegrini relied upon in his fundamental rights
analysis in PARSS, petitioners challenged a newly enacted provision of the School
Code, which provided that school districts would be limited to a 9% increase over
their previous year’s state education subsidy and guaranteed an increase of at least
2%. Id. at 1029. Petitioners contended that this law imposed an “artificial floor”
and “artificial ceiling” on a district’s educational subsidy and, thereby, violated
their equal protection rights. Id. This Court concluded: “[u]nder the Pennsylvania
Constitution, the General Assembly is charged with providing ‘for the maintenance
and support of a thorough and efficient system of public education.’ Pennsylvania
courts, however, have refused to recognize in this mandate a fundamental right
to education subject to strict judicial scrutiny.” Id. (emphasis added).
Similarly, in Lisa H. v. State Board of Education, 447 A.2d 669 (Pa.
Commw. Ct. 1982), aff’d, 467 A.2d 1127 (Pa. 1983), two elementary school
students in the Bensalem Township School District, who were not selected to
participate in the gifted and talented program, asserted that the State Board of
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Education Regulations regarding that program violated the Pennsylvania
Constitution by infringing “upon [their] fundamental property right to a free public
education appropriate to their needs.” In granting preliminary objections to the
complaint, this Court again held that “the right to a public education in
Pennsylvania is not a fundamental right, but rather a statutory one and that as such,
it is limited by statutory provisions.” Id. See also D.C. v. School District of
Philadelphia, 879 A.2d 408 (Pa. Commw. Ct. 2005) (noting that the right to
education is not a fundamental one, and applying the rational basis test to a claim
that a statute governing the disposition of public school students in Philadelphia
returning from juvenile delinquency placement was unconstitutional); Brian B. ex.
Lois B. v. Pennsylvania Dep’t of Educ., 230 F.3d 582 (3d Cir. 2000) (applying
rational basis analysis to equal protection claim regarding Pennsylvania statute
limiting the education available to youths convicted as adults and sentenced to
adult, county facilities).
The many previous Pennsylvania appellate decisions addressing the specific
question of whether Pennsylvania recognizes education as a fundamental right,
thereby subjecting legislative action or inaction to heightened scrutiny, further
support Speaker Turzai’s position that it does not.
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3.

Persuasive Authority From Other Jurisdictions Supports
The Conclusion That Education Is Not Recognized As A
Fundamental Right.

The constitutions in most or all of the fifty states provide for a system of free
public education. However, the exact constitutional language varies from state-tostate, with significant constitutional consequences. The Pennsylvania Supreme
Court noted in William Penn II that the “most compelling” cases are from other
jurisdictions interpreting state constitutions “employing the ‘thorough and
efficient’ language familiar from our own Education Clause.” William Penn II,
170 A.3d at 453. The Court delineated these states as West Virginia, Maryland,
Minnesota, New Jersey, Ohio, Wyoming, and Illinois. Id. Of those states, only
Maryland, New Jersey, and Ohio have constitutional language nearly identical to
Pennsylvania, and each of these states has declined to elevate education to the
status of fundamental right.8

8

Numerous other state courts have considered the education clause in their own
constitutions. As the constitutional text varies between states, so do the results. However, a
number of states in addition to those identified above have held that education is not a
fundamental right. See. e.g., Lujan v. Colorado State Bd. of Educ., 649 P.2d 1005, 1017 (Colo.
1982) (“the Colorado Constitution merely mandates action by the General Assembly-it does not
establish education as a fundamental right”); Williams v. State, 627 S.E.2d 891, 893 (Ga. Ct.
App. 2006) (noting that the Georgia Supreme Court has rejected the claim that education is a
‘fundamental right’”); Idaho Sch. for Equal Educ. Opportunity v. Evans, 850 P.2d 724, 733
(Idaho 1993) (holding that the education clause in the Idaho Constitution “mandates action by
the Legislature” and does “not establish education as a basic fundamental right”); Bd. of Educ.,
Levittown Union Free Sch. Dist. v. Nyquist, 439 N.E.2d 359, 366 (N.Y. 1982) (“that public
education is unquestionably high on the list of priorities of governmental concern and
responsibility … does not automatically entitle it to classification as a ‘fundamental
constitutional right’ triggering a higher standard of judicial review for purposes of equal
protection analysis”); Comm. for Educ. Equal. v. State, 294 S.W.3d 477, 490 (Mo. 2009)

28

In Hornbeck v. Somerset Cty. Bd. of Educ., 458 A.2d 758 (Md. 1983), the
Maryland high court granted immediate review of a trial court ruling to determine
“the issues of public importance” raised by a case alleging education funding
disparities in the state. Id. at 770. The court noted that “we recognize, as do all the
school finance cases, the vital role public education plays in our society ….
Nevertheless, we conclude that education is not a fundamental right for purposes of
equal protection analysis.” Id. at 786. The Court continued:
The directive contained in Article VIII of the Maryland
Constitution for the establishment and maintenance of
a thorough and efficient statewide system of free public
schools is not alone sufficient to elevate education to
fundamental status.... The right to an adequate education
in Maryland is no more fundamental than the right to
personal security, to fire protection, to welfare subsidies,
to health care or like vital governmental services;
accordingly, strict scrutiny is not the proper standard of
review of the Maryland system of financing its public
schools.
Id. (emphasis added).
Similarly, the Ohio Constitution charges the Ohio General Assembly to
“secure a thorough and efficient system of common schools throughout the state.”
OHIO CONST., Art. VI § 3. In granting certiorari and overturning a decision of the
lower appellate court, which recognized a fundamental right to education under the
(finding that petitioners failed to show that education funding legislation “impacts a fundamental
right”); Doe v. Superintendent of Sch. of Worcester, 653 N.E.2d 1088, 1095 (Mass. 1995) (“we
decline to hold today, that a student’s right to an education is a ‘fundamental right’”); Citizens of
Decatur, 739 N.W.2d at 759 (Nebraska Supreme Court declining to recognize education as a
fundamental right).
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Ohio Constitution, the Ohio Supreme Court held that no such right exists. See Bd.
of Ed. of City Sch. Dist. of City of Cincinnati v. Walter, 390 N.E.2d 813, 826 (Ohio
1979). Further discussing the merits of the matter before it, the Ohio high court
opined that such a challenge to education funding “deals with difficult questions of
local and statewide taxation, fiscal planning and education policy” and thus was
“an inappropriate cause in which to invoke ‘strict scrutiny’” determining that
“[t]his case is more directly concerned with the way in which Ohio has decided to
collect and spend state and local taxes than it is a challenge to the way in which
Ohio educates its children.” Id. at 819.
So, too, in Abbott, the New Jersey Supreme Court declined to rule on
plaintiffs’ state equal protection claim and noted “the monumental governmental
upheaval that would result if the equal protection doctrine were held applicable to
the financing of education and similarly applied to all governmental services.” 575
A.2d at 389 (emphasis added).
In each of the other states identified in William Penn II as containing similar
constitutional language, the relevant state constitution utilizes the term “thorough”
and/or “efficient,” but also differs in meaningful ways from Pennsylvania’s
Education Clause. Those decisions, on the whole, provide additional support for
the conclusion that equal protection challenges to the state system for funding
public education should be determined under a rational basis test. For instance,
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Illinois courts, analyzing their own constitutional provision that “[t]he State shall
provide for an efficient system of high quality public educational institutions and
services,” have held that “[a]lthough education is certainly a vitally important
governmental function it is not a fundamental individual right for equal protection
purposes.” Puffer-Hefty Sch. Dist. No. 69 v. Du Page Reg’l Bd. of Sch. Trustees of
Du Page Cty., 789 N.E.2d 800, 808 (Ill. App. Ct. 2003).
In Minnesota, the Court concluded that education is a fundamental right,
subject to strict scrutiny, but the legislature’s system for education funding is
subject only to a rational basis review. Skeen v. State, 505 N.W.2d 299, 315
(Minn. 1993).

Importantly, the Skeen decision rested largely on Minnesota’s

inclusion of uniformity language that is not found in Pennsylvania’s Constitution.
Id. (discussing at length the interplay between the “general and uniform” and
“thorough and efficient” provisions of Minnesota’s constitution). The requirement
of a “uniform” system of education is materially different from Pennsylvania’s
Constitution. As our Supreme Court explained, “[r]eflecting a general preference
for the protection of local school district prerogatives over state control that
persists to this day in Pennsylvania and throughout the country,” the framers of the
Pennsylvania Constitution explicitly “rejected a proposal to add the word

31

‘uniform’ in the Education Clause ahead of the words ‘thorough’ and ‘efficient.’”
William Penn II, 170 A.3d at 424.9
In summary, the decisions of other state courts, particularly those whose
constitutions contain provisions most similar to the “through and efficient”
language contained in the Pennsylvania Constitution, provide further support for
the proposition that Petitioners’ Equal Protection claim must be analyzed under a
rational basis standard because education is not recognized as a fundamental right.
D.

Pennsylvania’s Education Funding System Serves The Rational
Basis Of Preserving Local Control Over Public Education.

If education is not recognized as a fundamental right, and the rational basis
test applies, then Petitioners’ Second Cause of Action must be dismissed with
prejudice.

In a case decided in November 2017, the Supreme Court again

confirmed that “although whether a law is rationally related to a legitimate public
9

Wyoming, another state referenced in the William Penn decision, recently amended its
constitution to include Education in its Declaration of Rights. Previously, the Wyoming
Constitution’s educational provision, like Minnesota’s, also contained explicit uniformity
language. WYO. CONST. art. VII, §§ 1, 9 (“[t]he legislature shall provide for the establishment
and maintenance of a complete and uniform system of public instruction.”) The West Virginia
Supreme Court held in Pauley v. Kelly, 255 S.E.2d 859, 878 (W.Va. 1979) that “the mandatory
requirement of ‘a thorough and efficient system of free schools,’ found in Article XII, Section 1
of our Constitution, demonstrates that education is a fundamental constitutional right in this
State.” However, Pauley contains neither a discussion of why education is considered a
fundamental right, nor how the court arrived at its conclusion. As noted by a dissenting justice
in another West Virginia education funding case “[t]he broad-sweeping approach taken by the
majority would justify a constitutional challenge to every educationally-related political
decision such as where to locate a school, what courses to fund, or how to spend monies on
libraries. Whatever the motive, the constitutional analysis in the majority’s foray into micromanaging the State’s school system is a mess, and the result is just plain wrong.” Bd. of Educ.
of Cty. of Kanawha v. W. Virginia Bd. of Educ., 639 S.E.2d 893, 902 (W. Va. 2006) (Starcher, J.,
dissenting) (emphasis added).
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policy is a question for the courts, the wisdom of a public policy is one for the
legislature, and the General Assembly’s enactments are entitled to a strong
presumption of constitutionality rebuttable only by a demonstration that they
clearly, plainly, and palpably violate constitutional requirements.” Shoul, supra,
173 A.3d at 678. Put differently, under the rational basis standard, a legislative
scheme will be upheld if the law “bear[s] a reasonable relationship to a legitimate
state purpose.” Harrisburg Sch. Dist., 828 A.2d at 1088. Pennsylvania’s system
for funding public education, which relies upon a combination of state
appropriations and local property taxes (with some additional funding coming from
the federal government), easily passes that test.
Petitioners’ primary equal protection argument is that the education funding
system results in disparities among local school districts in the amount of funds
available for public education, based upon their respective abilities to raise
property tax revenue. Petitioners acknowledge that state education funds are used
to close this gap, but argue that this is not enough. [See generally Petition at ¶ 11].
The fact that Petitioners disagree with the General Assembly’s policy decisions
determining the manner to fund education, however, does not render those
decisions irrational.
Of great significance, the “irrational” system of funding education through
both state and local tax revenues decried by Petitioners has been in place for as
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long as there has been public funding of education in Pennsylvania. See William
Penn II, 170 A.3d at 421, n.9 (“the two-to-one ratio of local to state funding
approximates the overall ratio in effect nearly two hundred years later”). As the
Supreme Court further recognized, the “the framers of the 1874 Constitution
considered and rejected adding a uniformity requirement to the Education Clause,
‘endors[ing] the concept of local control to meet diverse local needs.’” Id. at 424
(citing Danson, 399 A.2d at 366-67) (internal punctuation in original). The same
system of funding education largely through local tax dollars has also long been in
use in many other states.10
Accordingly, at the core of this case, Petitioners ask this Court to find that a
framework for funding public education which was endorsed by the framers of
Pennsylvania’s Constitution, and is in place in most other states, is irrational and
violates the Equal Protection Clause. Such a tortured interpretation of “irrational”
cannot be supported. Not surprisingly, courts in other jurisdictions that have
applied a rational basis test have overwhelmingly found that preservation of local
control is a legitimate state interest for utilizing local tax dollars to fund public
schools.

10

See John Dayton & Anne Depre, School Funding Litigation: Who’s Winning the War?,
57 VAND. L. REV. 2351, 2356 (2004) (“Although state constitutions assigned the responsibility
for funding public schools to the state, most states’ legislation delegated a large portion of this
responsibility to local governments, who then used property and sales taxes to supplement any
funding they received from the state”).
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For example, in Lujan, supra, the Colorado Supreme Court held that
“utilizing local property taxation to partly finance Colorado’s schools is rationally
related to effectuating local control over public schools.” Among other things,
such a system “enables the local citizenry greater influence and participation in the
decision making process as to how these local tax dollars are spent.” 649 P.2d at
1023. The Lujan court went on to explain that while it “recognize[s] that due to
disparities in wealth, the present finance system can lead to the low-wealth district
having less fiscal control than wealthier districts, this result, by itself, does not
strike down the entire school finance system.” Id.
Ohio’s highest court similarly concluded that “the objective of promoting
local control in making decisions concerning the nature and extent of services to be
provided, encompassing not only the freedom to devote more money to education
but also control over and participation in making decisions as to how local tax
dollars are to be spent,” was a rational basis sufficient to satisfy an equal protection
challenge based on the disparity in per-pupil expenditures among Ohio’s school
districts. Bd. of Ed. of City Sch. Dist. of City of Cincinnati v. Walter, 390 N.E.2d
813, 820 (Ohio 1979).

Similarly, the Missouri Supreme Court has held that

“funding schools in a way that envisions a combination of state funds and local
funds, with the state funds going disproportionately to those schools with fewer
local funds, cannot be said to be irrational.” Comm. for Educ. Equal. v. State, 294

35

S.W.3d at 491. See also McDaniel v. Thomas, 285 S.E.2d 156, 167–68 (Ga. 1981)
(the “Georgia public school finance system preserves the idea of local
contribution” and “bear[s] some rational relationship to legitimate state purposes
and is therefore not violative of state equal protection”); Thompson v. Engelking,
537 P.2d 635, 645 (Idaho 1975) (“we find that the Legislature, acting in its plenary
capacity to establish and maintain a system of public education, has acted
rationally and without unconstitutional discrimination in setting up a system of
financing, wherein a large portion of revenues for the public schools are levied and
raised by and for the local school districts”); Nyquist, supra, 439 N.E.2d at 366
(“the justification offered by [New York] State—the preservation and promotion of
local control of education—is both a legitimate State interest and one to which the
present financing system is reasonably related”). Cf. Fair Sch. Fin. Council of
Oklahoma, Inc. v. State, 746 P.2d 1135, 1147 (Okla. 1987) (“[t]he relative
desirability of a system, as compared to alternative methods, is not constitutionally
relevant as long as there is some rational basis for it”).
In an effort to escape the fact that the Constitution’s framers expressly
recognized local control as a legitimate state interest for a public education funding
system based on both state and local revenues, Petitioners contend that local
control over education funding in Pennsylvania has become “illusory” and “a
myth.” [Petition at ¶¶ 294, 298]. However, these conclusory allegations are
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refuted by the Petitioners’ own averments regarding the diverse budget-cutting
strategies different school district Petitioners have adopted in order to meet their
revenue budgets. [Id. at ¶¶ 169-229].

It is undisputed that these spending

decisions, as outlined in the Petition, were made at the local level, not imposed by
the Commonwealth. Therefore, they reflect the very essence of “local control.”
Moreover, Petitioners’ argument turns a blind eye towards another critical
aspect of local control, i.e., input over where and how local tax revenue is spent.
This includes the desire of many Pennsylvanians to see their tax dollars used to
benefit their own local schools, rather than redistributed throughout the
Commonwealth. Indeed, the framers of the 1874 Constitution expressed specific
concern about the risk of “a race to the bottom,” and feared that “far from elevating
school districts with lower standards, a uniformity requirement would cause
higher-flying schools to weaken their efforts.” William Penn II, 170 A.3d at 424.
No matter how vigorously Petitioners may disagree, as public policy matter,
with the perspective of those who believe that property taxes imposed on
Pennsylvania citizens should primarily benefit their own local schools, it does not
render the contrary views of other citizens and school districts irrational.11

See

generally Lujan, 649 P.2d at 1023; Sch. Dist. of City of Cincinnati, 390 N.E.2d
11

In this regard, the Supreme Court noted that numerous courts and commentators have
criticized the reliance on local control cited by “defenders of hybrid school funding systems.”
William Penn II, 170 A.3d at 442, n.40. Yet, as pointed out above, many others disagree. Where
reasonable minds can differ, neither position can be deemed “irrational.”
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813. Not only is the General Assembly’s stated basis of maintaining local control
over education plainly rational, such system “[r]eflects a general preference for the
protection of local school district prerogatives over state control that persists to this
day in Pennsylvania and throughout the country.” William Penn II, 170 A.3d at
424. For this reason, Petitioners’ equal protection claim should be dismissed with
prejudice.
CONCLUSION
For all of the foregoing reasons, Speaker Turzai’s Preliminary Objection to
Petitioners’ Second Cause of Action should be sustained and Petitioners’ claim
under the Equal Protection Clause should be dismissed with prejudice.
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