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Respondent Speaker of the House Bryan Cutler, in his official capacity, by 

and through his undersigned counsel, submits the following Pretrial Brief. 

COUNTERSTATEMENT OF QUESTIONS INVOLVED 

1.  Has the General Assembly provided for the maintenance and support 

of a thorough and sufficient system of public education, as required by Article III, § 

14 of the Pennsylvania Constitution? 

2. Does Pennsylvania’s system of public education violate the Equal 

Protection Clause of the Pennsylvania Constitution, Article III, § 32?  

COUNTERSTATEMENT OF THE CASE 

The relevant factual and procedural background is set forth in Legislative 

Respondents’ Proposed Findings of Fact and Conclusions of Law (“LR’s 

Findings”) which are incorporated herein by reference.   

SUMMARY OF ARGUMENT 

In William Penn Sch. Dist. v. Pennsylvania Dept. of Educ., 170 A.3d 414 (Pa. 

2017) (“William Penn II”), the Supreme Court held that the Petition sets forth 

justiciable causes of action, but further cautioned: “[t]hat a case is entertained on the 

merits hardly guarantees a victory for either side.”  Id. at 455.  Because the 

dispositive issue before the Supreme Court was a limited one, the Court left 

unanswered several critical questions regarding the contours of both the Education 
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Clause and the Equal Protection Clause.1  It is this Court’s task to resolve those open 

issues and, with it, determine whether Pennsylvania’s current system for funding 

public education meets required constitutional standards.  

Several critical conclusions can be drawn from a careful review of the 

language and history of Pennsylvania’s Education Clause; previous Pennsylvania 

case law, including Judge Dan Pellegrini’s thoughtful and comprehensive 130-page 

opinion in PARSS, the only other Pennsylvania school funding case to have 

proceeded to trial;2 and the best-reasoned decisions from other states: 

 The General Assembly’s actions carry a heavy presumption of 

constitutionality.  In considering a school funding challenge, courts must 

determine whether the funding scheme at issue is “reasonably related” to 

the maintenance and support of the public education system, and will not 

inquire into the reason, wisdom or expediency of legislative policy 

decisions.    

 The Education Clause should be interpreted to require that the General 

Assembly must maintain and support a system of public education that 

1 All capitalized terms will have the same meaning as defined in LR’s Findings. 
2 Pennsylvania Ass’n of Rural & Small Schools v. Ridge, 11 M.D. 1991 (Pa. 
Commw. Ct. July 9, 1998) (slip op.) (hereinafter “PARSS”), aff’d 737 A.2d 246 (Pa. 
1999).  For the Court’s convenience, a copy of the PARSS decision is included as 
Appendix “A.” 
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provides K-12 students with an opportunity to obtain a standard basic 

public school education.  By contrast, the definitions proposed by 

Petitioners and their amici do not provide for judicially manageable 

standards. 

 The General Assembly’s constitutional obligations must be viewed 

through the lens of opportunity, rather than outcomes.  Public schools 

alone cannot overcome every economic, social or personal disadvantage 

that students bring with them to school, and which may hinder the 

academic achievement of those students, nor are they constitutionally 

required to do so. 

 Because the Education Clause does not require the public education 

system to be uniform throughout the Commonwealth, and specifically 

recognizes the importance of local control over the operation of local 

schools, the key issue is whether Petitioners have proven that a substantial 

number of lower-wealth school districts are unable to provide a basic 

education to their students, and not whether resources or outcomes are 

uniform across the Commonwealth. 

 The language of the Education Clause imposes a constitutional duty on the 

legislature and is not framed as an individual fundamental right.  However, 

even if education were recognized as a fundamental or important right, 
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equal protection claims directed at a school funding system – as contrasted 

to government actions that allegedly deny or infringe upon an individual 

plaintiff’s access to education – must be decided under a deferential 

“rational basis” test.    

Once the proper legal standards are applied to the facts of this case, there can 

be no legitimate doubt that the General Assembly has fulfilled its constitutional duty 

to provide for the maintenance and support of a thorough and efficient system of 

public education to serve the needs of the Commonwealth.  Pennsylvania is one of 

the top states in the country in total per-pupil education spending and its Fair 

Funding Formula ensures that higher allocations of state education dollars go to 

needier districts.  School districts throughout the Commonwealth are not only able 

to provide a basic education to students, but one that exceeds this minimum standard.  

School districts throughout the Commonwealth offer a wide selection of rigorous 

courses to students, as well as athletics and other extracurricular activities; 

Pennsylvania has rigorous teacher certification requirements and high-quality 

teachers; its school buildings allow for a safe and appropriate learning environment, 

with no evidence presented by Petitioners of widespread deficiencies.  

Pennsylvania’s outcomes exceed national averages on NAEP tests and other 

nationally recognized measures.  Finally, the current funding system has a rational 

basis in the longstanding public policy of local control over schools, which includes 
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allowing communities to spend locally-raised tax dollars for the benefit of local 

schools and students 

For all these reasons, judgment should be entered in favor of Legislative 

Respondents. 

ARGUMENT 

I. PRELIMINARY STATEMENT 

Petitioners’ cynical portrait of Pennsylvania’s public education system is 

incomplete, misleading and not supported by the evidence.  Nowhere is this more 

glaring than in looking at the words of the Petitioner Districts’ own representatives 

when they are speaking freely outside of the courtroom, rather than trying to 

convince a court to give them more money.  For instance, Lancaster boasts that it 

“offers one of the broadest and deepest academic programs among public schools in 

Pennsylvania” and that “McCaskey High School sets the standard for excellence in 

urban education.”  [LR’s Findings, ¶ 628 (emphasis added)].  Wilkes-Barre’s 

superintendent bragged that “[g]raduates of Wilkes-Barre Area School are not only 

prepared for post-secondary education, but are also leaders within the community, 

armed services, and possess the necessary skills to be productive members of the 

workforce.”  [Id. at ¶ 1057].  Shenandoah Valley’s website portrays “a district 

providing opportunity for students.”  [Id. at ¶ 1298].  And William Penn’s former 

superintendent, Jane Harbert, urged her school board that “we need to tell the REAL 
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William Penn story, not the one perceived by the press or test scores.”3  [Id. at ¶ 

1163].   

When asked at trial to describe, the “REAL William Penn story,” Ms. Harbert 

explained “we bring students in, we care for our students, we give them great 

instruction, but we can’t give them everything they need.”  [Id. (emphasis added)].  

Indeed, throughout trial, it became clear that Petitioners’ grievance does not center 

around the inability of lower wealth districts to provide their students with the 

opportunity to receive a basic education, but rather their belief that these districts 

could provide better opportunities if they had additional funds.  As summarized by 

Shenandoah Valley Superintendent Brian Waite: “the district does provide 

opportunities for its students, and if it had more resources, it could provide better 

opportunities for its students.”   [Id. at ¶ 1298].   

It is clear that this lawsuit rests primarily upon longstanding public policy 

disagreements regarding how Pennsylvania should fund its public schools, including 

the appropriate level of such funding.  Simply put, Petitioners seek to gain through 

the court system the policy objectives that education funding activists have long been 

3 Likewise, PARSS presented the testimony of its Board President Matthew Splain, 
superintendent of Otto-Eldred School District, whose website states: “We have it all: 
excellent academic standards, small class sizes, preschool program, dual-credit class 
offerings, innovative leadership, [and a] wonderful community.”  [LR’s Findings ¶ 
1424]. 
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unable to accomplish through the political process or at the ballot box.  There could 

be perhaps no greater evidence of the political nature of this issue than the fact that 

Pennsylvania’s current Attorney General (“AG”) has elected to weigh in on the issue 

for the first time after more than five years in office, by filing an amicus brief only 

days after the beginning of his General Election campaign to become Pennsylvania’s 

next Governor. Even more importantly, Petitioners do not hold a monopoly on the 

truth of these heavily debated issues.  Reasonable people – including reasonable 

legislators – can and do draw different conclusions from the evidence.     

Petitioners’ ceaseless rhetoric that education is underfunded in Pennsylvania 

is simply not supported by the evidence.  Between 1981 and 2020, education funding 

in Pennsylvania has almost tripled as against inflation.4  In 2019-20, total revenue 

per ADM on a statewide basis was $19,244, which was an increase from total 

revenue per ADM of $15,965 in 2014-15.  [LR’s Findings ¶¶ 207–208].  In 2021-

22, nearly $14 billion of the Commonwealth’s $38.58 billion budget (approximately 

36 percent) was apportioned to the Department of Education, with $12.648 billion 

appropriated under the category of support for public schools.  [Id. at ¶¶ 241–43].  

4 Going back even further, in 1896, the Commonwealth appropriated $5.5 million 
towards public schools.  In re: Walker, 36 A. 148, 149–50 (Pa. 1897).  That same 
amount of money is the equivalent of approximately $185.2 million in 2021 dollars.  
https://westegg.com/inflation/infl.cgi?money=1896&final=2021. 
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Compared to other states (and excluding Washington D.C.), Pennsylvania 

ranks fifth highest in the nation in total education spending per pupil, according to 

U.S. Census data.  Even if Pennsylvania’s spending is adjusted to account for 

amounts passed through to charter schools, and no similar adjustments are made for 

other states, Pennsylvania ranks in the top 15 states.   NCES data likewise indicates 

that Pennsylvania is in the top 10 states nationally (excluding Washington D.C.), 

with total education spending approximately $4,000 per pupil more than the national 

average as of the most recent NCES data available.  [LR’s Findings ¶¶ 210, 213, 

215].  Pennsylvania also ranks 13th in the nation in current expenditures per pupil 

in “high-poverty districts” at $15,881 per student, more than $2,800 per student 

above the national average.  [Id. at ¶ 217].   

Furthermore, budgets and statutes passed by Pennsylvania’s General 

Assembly reflect efforts to modernize fiscal policy to account for contemporary 

student needs.  Between 2015 and 2019, Pennsylvania more than doubled its 

spending on pre-K programs. [LR’s Findings ¶ 258].  It has also made investments 

in CTC programs and STEM education, in which Pennsylvania is now considered a 

nationally-recognized leader. [Id. at ¶¶ 90, 459–60].  The General Assembly has also 

increased its percentage share of payments for teacher pension costs and, in Act 5 of 

2017, enacted pension reform law that is intended to provide long-term relief to 

school districts on the issue of rising pension costs.  [LR’s Findings ¶¶ 407–09]. 
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Finally, Pennsylvania has taken significant steps to improve funding equity.  

Even when the Petition was filed in 2014, Pennsylvania had long utilized state 

revenue in an effort to offset differences in local taxing capacities and to close the 

gap between high-wealth and low-wealth districts.  [LR’s Findings ¶¶ 283–84]. 

While Pennsylvania remained at the time of the Petition one of only a few states in 

the country without a consistent school funding formula, this changed with the 

passage of Act 35 of 2016, in which the General Assembly enacted the Fair Funding 

Formula unanimously recommended by the bipartisan Basic Education Funding 

Commission.  [LR’s Findings ¶¶ 285–288]. 

The Fair Funding Formula applies various needs-based factors, including 

poverty, number of English Language Learners, charter school attendance and 

sparsity in order to develop a needs-based formula for allocating Basic Education 

Funds to school districts.  The result is that lower-wealth, higher-needs districts 

receive significantly more state funding per student in order to partially offset – and, 

in some cases, completely offset – the differences in local taxing capacity.  [LR’s 

Findings ¶¶ 295, 307–08].  While illustrations of this abound, a particularly 

informative example is the comparison of York City and York Suburban school 

districts.  In 2019-20, York City raised $4,510 of local revenue compared to York 

Suburban’s $15,091, but received $12,648 per ADM in State revenue, compared 

with only $3,597 per ADM for York suburban.  York City received 25 times more 
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basic education funding than York suburban, despite having only about two-and-a-

half times as many students.   [LR’s Findings at ¶¶ 309–11]. 

PDE agrees that the Fair Funding Formula establishes a fair, equitable 

formula for allocating new state funds to Pennsylvania schools.  Its ESSA Plan 

identifies Act 35 as a strategy for improving the root cause of fiscal inequity.  [Id. at 

¶¶ 297–98].  Moreover, the impact of the Fair Funding Formula is becoming greater 

with each passing year.  In 2018-19, approximately 8.4 percent of BEF passed 

through the Fair Funding Formula.  By 2021-22, that number had increased to 15 

percent.  Combining BEF with Level Up funding, which is provided to the 100 

districts identified through the Fair Funding Formula (including each of Petitioners), 

nearly $1 billion now passes through the Fair Funding Formula.  This will 

undoubtedly increase when the Commonwealth enacts its 2022-23 budget.  Using 

inflation adjusted dollars, from 2014-15 to 2021-22, Petitioner Districts saw BEF 

increases ranging from 14% to 31%.  [LR’s Findings ¶¶ 310–16].   

The dispositive issue in this case is not whether students in poorer districts 

would benefit from additional financial resources, or from particular educational 

programs and interventions (such as reduced class size, expanded pre-K, additional 

guidance counselors and interventionists, etc.).  There are a multitude of ways the 

Commonwealth could choose to spend its limited financial resources that might 

reasonably be expected to make a difference in people’s lives.  For instance, more 
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money for the Department of Human Services could provide greater assistance to 

poor, homeless, disabled or mentally ill Pennsylvanians.  More money for the 

Department of Health could assist the Commonwealth in preventing and treating 

illness and disease.  More money for infrastructure could improve the 

Commonwealth’s roads and bridges.  More money for state police could improve 

public safety.  Lowering taxes might help to retain and attract Pennsylvania workers, 

increase jobs and improve the state’s economy.   

Yet, how the Commonwealth chooses to raise and spend funds is a matter that 

the Pennsylvania Constitution leaves exclusively in the hands of the 

Commonwealth’s legislative and executive branches, as representatives of the 

people, unless the choices they make are unlawful.  In PARSS, Judge Pellegrini 

found that “[t]o meet its burden in this case, PARRS had to show that the present 

system of funding education produced the result that a substantial number of districts 

did not have funds to provide a basic or minimal education for their students.”  Id. 

at 129.  Because Petitioners have not made such a showing, judgment must be 

entered in favor of Legislative Respondents.  

II. THE LANGUAGE AND HISTORY OF THE EDUCATION CLAUSE 

The language and history of Pennsylvania’s Education Clause is analyzed in 

detail in LR’s Findings at ¶¶ 32–62 and further expanded upon in Section II of 

Senator Corman’s Post-Trial Brief.  Such argument is incorporated herein by 
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reference.  Petitioners’ arguments regarding such history (and those of the AG) are 

based largely upon comments made by individual delegates to the 1873 Convention, 

onto which Petitioners have appended their own unsupported interpretation.  

Tellingly, Petitioners and their amici contend that the current language of the 

Education Clause approved by the voters in 1967 was intended to “modernize” the 

Education Clause, yet incongruously continue to insist that the words should forever 

be given the meaning affixed to them in 1873, as opposed to a more recent 

construction, including how the voters would have understood the meaning of those 

words when they approved the current Education Clause in 1967.  In short, and as 

detailed in Section IV.B.1, supra, the language and history of the Education Clause 

supports Legislative Respondents’ proposed construction. 

III. THE HISTORY OF SCHOOL FUNDING LITIGATION IN 
PENNSYLVANIA 

This case does not arrive at this Court on a blank slate.  Constitutional 

challenges to Pennsylvania’s school funding scheme have been instituted on several 

prior occasions, resulting in three Supreme Court opinions (most recently the 

Supreme Court’s opinion in William Penn II), as well as Judge Pellegrini’s opinion 

in PARSS, which was summarily affirmed by the Supreme Court.  Accordingly, any 

analysis of the claims and issues presented must start with a discussion of this prior 

precedent in Pennsylvania school funding cases.   
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A. Danson and Marrero

The first Pennsylvania case to directly address a school funding challenge was 

Danson v. Casey, 399 A.2d 360 (Pa. 1979).  In Danson, a group of petitioners alleged 

that because the Philadelphia School District’s revenues were insufficient to provide 

an “adequate” education, the statutory system for funding public schools violated 

both the Education Clause and the Equal Protection Clause of the Pennsylvania 

Constitution.  Id. at 362.   

The Danson Court emphasized that “[i]n considering laws relating to the 

public school system, courts will not inquire into the reason, wisdom or expediency 

of the legislative policy with regard to education, but whether the legislation has a 

reasonable relation to the purpose” expressed in the Education Clause.  Danson, 

399 A.2d at 366 (emphasis added). The Danson Court further explained: 

As long as the legislative scheme for financing public 
education “has a reasonable relation” to “(providing) for 
the maintenance and support of a thorough and efficient 
system of public schools,” … the General Assembly has 
fulfilled its constitutional duty to the public school 
students of Philadelphia.  The Legislature has enacted a 
financing scheme reasonably related to [the] 
maintenance and support of a system of public 
education in the Commonwealth of Pennsylvania.  The 
framework is neutral with regard to the School District of 
Philadelphia and provides it with its fair share of state 
subsidy funds.  This statutory scheme does not “clearly, 
palpably, and plainly violate the Constitution.

399 A.2d at 367 (boldface added; italics in original; citations omitted). 
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The Danson opinion also noted the importance of preserving flexibility, 

noting that the Constitution “makes it impossible for a legislature to set up an 

educational policy which future legislatures cannot change.”  Danson 399 A.2d at 

366.  As this Court explained: 

The people have directed that the cause of public 
education cannot be fettered, but must evolve or retrograde 
with succeeding generations as the times prescribe.  
Therefore all matters, whether they be contracts bearing 
upon education, or legislative determinations of school 
policy or the scope of educational activity, everything 
directly related to the maintenance of a “thorough and 
efficient system of public schools,” must at all times be 
subject to future legislative control.  One legislature 
cannot bind the hands of a subsequent one; otherwise we 
will not have a thorough and efficient system of public 
schools. 

Id. (quoting Teachers’ Tenure Cases (Malone v. Hayden), 197 A. 344, 352 (Pa. 

1938)) (emphasis added).   

Applying these principles, the Supreme Court held that petitioners “have 

failed to state a justiciable cause of action.”  Id. at 363.   

Approximately twenty years after Danson, a second school funding case 

reached the Supreme Court, Marrero v. Commonwealth, 739 A.2d 110 (Pa. 1999).  

In Marrero, the Philadelphia School District and other petitioners alleged that “under 

the present statutory funding system, the Commonwealth of Pennsylvania does not 

provide the School District with adequate funding to support the educational 

programs necessary to meet the unique educational needs of its students.”  Marrero 
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v. Commonwealth, 709 A.2d 956, 958 (Pa. Commw. Ct. 1998), aff’d sub nom., 739 

A.2d 110 (Pa. 1999). 

Affirming the Commonwealth Court’s dismissal of the petition, the Marrero

Court followed Danson’s ruling that the General Assembly fulfills its constitutional 

duty as long as the legislative scheme for financing public education “has a 

reasonable relation” to providing for the maintenance and support of a thorough and 

efficient system of public schools.  739 A.2d at 113.  It further noted that the 

Education Clause “does not [] confer an individual right upon each student to a 

particular level or quality of education, but, instead [] impose[s] a constitutional duty 

upon the legislature to provide for the maintenance of a thorough and efficient 

system of public schools throughout the Commonwealth.”  Id. at 112 (emphasis in 

original). 

B. William Penn II 

The current case produced the third published Pennsylvania Supreme Court 

opinion in connection with a constitutional challenge to school funding.  In William 

Penn II, the Supreme Court reversed this Court’s en banc decision, which had 

sustained Legislative Respondents’ preliminary objections on the basis that Marrero

and Danson “preclude our review of Petitioners’ claims in this matter as 
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nonjusticiable political questions.”5  In its opinion, the Supreme Court reaffirmed 

use of the reasonable relation test, while at the same time concluding that the Danson

and Marrero courts had gone too far in applying that standard to find constitutional 

challenges to the state’s school funding scheme to be nonjusticiable political 

questions.6 William Penn II, 170 A.3d at 445. 

Specifically, the Court reasoned that the Danson decision was irreconcilably 

inconsistent in that it “seemed to vindicate deferential merits review in its recitation 

and apparent application of the reasonable relation standard, only to follow that with 

what appeared to be a determination that the challenge was not justiciable.”  William 

Penn II, 170 A.3d at 445.   The Court stated that Danson’s “pivot” from a deferential 

merits review to declining to conduct any review based on nonjusticiability was 

unsupportable.  Id.  The Marrero decision then repeated this error by “adopt[ing] 

Danson wholesale, warts and all, again applying the political question doctrine and 

reasonable relationship test simultaneously—and irreconcilably.”  Id.

5 William Penn School Dist. v. Pennsylvania Dept. of Educ., 114 A.3d 456, 464 (Pa. 
Commw. Ct. 2015) (“William Penn I”). 
6 To the extent Petitioners contend that Danson and Marrero have been overruled in 
all respects (Pet. Brief at 34), they are wrong.  The Supreme Court held only that 
there were “irreconcilable deficiencies in the rigor, clarity, and consistency” of those 
cases, such that they need not be followed to the extent they held that challenges to 
the General Assembly’s school funding system were inherently nonjusticiable and 
inappropriate for judicial review.  William Penn II, 170 A.3d at 456–57. 
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The Supreme Court further emphasized that its decision to reverse and remand 

did not foretell the eventual result.  “That a case is entertained on the merits hardly 

guarantees victory for either side.”  William Penn II, 170 A.3d at 455.  The Court 

did not attempt to articulate a specific standard for determining the General 

Assembly’s compliance with the Education Clause, noting that “we are not called 

upon to propose such a definition now.”  Id. at 450.  Similarly, with respect to 

Petitioners’ Equal Protection Clause claim, the Court held that “[i]t remains for 

Petitioners to substantiate and elucidate the classification at issue and to establish 

the nature of the right to education, if any, to determine what standard of review the 

lower court must employ to evaluate their challenge.”  Id. at 464.   

C. PARSS 

The above Supreme Court decisions were all decided at the preliminary 

objections stage.  By contrast, in PARSS, a school funding challenge brought by one 

of the current Petitioners, the Commonwealth Court conducted a four-week trial 

before Judge Pellegrini, after which the parties submitted lengthy briefs and 

thousands of proposed findings of fact and conclusions of law.  PARSS at 12.  

While Judge Pellegrini was in the process of rendering his decision, the 

PARSS case was overtaken by Marrero, in which the en banc Commonwealth Court 

dismissed the petition as non-justiciable.  Id. at 13.  Judge Pellegrini held that 

although he had dissented from the decision sustaining the preliminary objections in 
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Marrero, he was constrained to follow it.  Id. at 109.  However, because both 

Marrero and PARSS were then still subject to Supreme Court review, “[r]ather than 

causing any more delay and dismissing PARSS’ action based solely on Marrero, it 

is more expeditions to go on to examine whether the present system of education 

also violates either the Education Clause or Equal Protection provisions of the 

Pennsylvania Constitution so that our Supreme Court can review all the issues, if it 

desires, together.”  Id. at 13–14.  Judge Pellegrini went on to review those issues in 

a comprehensive 130-page written opinion, which the William Penn II court later 

described as “exemplary.” 170 A.3d at 419–423, 423 n.6. 

On the merits, Judge Pellegrini found that PARSS had failed to prove its case.  

Judge Pellegrini held that to meet its burden, PARRS “had to show that the present 

system of funding education produced the result that a substantial number of districts 

did not have funds to provide a basic or minimal education for their students.”  

PARSS at 129.  When a school district is providing a basic education, “if it wants to 

provide more, it is a matter within the discretion of the local School Board or the 

General Assembly to provide those resources.”  Id.   Based on the evidence presented 

at trial, Judge Pellegrini concluded PARSS had failed to meet its burden.  Id.   

Among other things, such evidence, which focused on the educational 

conditions in ten illustrative poor districts and six illustrative wealthier districts, was 
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insufficient to permit any conclusions regarding Pennsylvania’s system of public 

education.  In the Court’s words: 

Despite the extensive testimony offered about each of 
those school districts, no generalized conclusions can be 
drawn from that testimony about the state of education in 
‘wealthy’ versus ‘poor’ districts.  As to the conditions that 
exist in poor school districts, while the testimony was 
illustrative of specific conditions in specific school 
districts, no coherent picture emerged from the evidence 
that any of the problems experienced by any one district 
was universal as to the ten representative districts, let 
alone to the Commonwealth’s 501 school districts. 

Id. at 66 (emphasis added). 

Judge Pellegrini also perceptively observed that “one reason for the lack of 

coherence is that conditions in one representative district cannot be applied to 

another because each school district has different priorities.”  Id. at 67.  For instance, 

one district may place greater emphasis on school facilities than books or computers; 

another may concentrate on retaining the best possible staff, causing them not to 

spend as much on facilities.  Id.  “Compounding that problem was that a comparison 

of choices that school districts made was not presented consistently from district to 

district.  PARSS understandably placed the emphasis on what was ‘bad’ in those 

districts, leaving gaps in the data, e.g., although there was testimony that school 

books were outdated in one district, no testimony was given about the status in other 

poor districts or, for that matter, the wealthy districts.”  Id.  As a result, the Court 
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found that “there is simply insufficient evidence to even address how funding affects 

education in all of the 501 school districts in the Commonwealth.”  Id. at 67. 

Judge Pellegrini further rejected PARSS’s argument that education should be 

considered a fundamental right such that a strict scrutiny analysis must apply.  He 

cautioned that using a heightened level of scrutiny to resolve legal challenges to the 

method in which the government chooses to fulfill its constitutional duty to provide 

for the maintenance and support of public schools could have a profound impact on 

the way government services are provided and funded, extending well beyond the 

area of education: 

For example, assume residents of a relatively poor 
municipality claim they are receiving a lower level of 
police services than residents of a relatively wealthy 
municipality.  Challenges can be made that are very 
similar to those made in the school finance cases, i.e., 
police services are funded primarily from local taxes, 
wealthier areas can spend more on technologies for police, 
can hire more officers per capita, and afford more and 
better equipment than is found in poorer local 
municipalities.  Is being safe in your home and on the 
streets just as or more important than receiving an 
education? 

PARSS at 123–24, 122 n.73. 

 For all these reasons, this Court found in PARSS that even if the case were 

justiciable on the merits, petitioner had failed to establish a constitutional violation.  

The same result applies on the evidence presented in this case. 
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IV. THE GENERAL ASSEMBLY HAS COMPLIED WITH ITS 
CONSTITUTIONAL DUTIES UNDER THE EDUCATION CLAUSE 

When the appropriate construction and standard of review are applied, it is 

clear that Petitioners have failed to meet their burden of proving that the school 

funding scheme established by the General Assembly violates the Education Clause. 

A. The Pennsylvania Supreme Court Applies A Reasonable 
Relationship Standard To School Funding Challenges Under The 
Pennsylvania Constitution 

In reviewing Petitioners’ claims, “[a]s with any constitutional challenge to 

legislation, the challenger bears the heavy burden of demonstrating that the statute 

clearly, plainly, and palpably violates the Constitution, as we presume that our sister 

branches act in conformity with the Constitution.”  Pennsylvania Env’t Def. Found. 

v. Commonwealth, 161 A.3d 911, 929 (Pa. 2017) (quotation marks and citation 

omitted); see also Harrisburg Sch. Dist. v. Zogby, 828 A.2d 1079, 1087 (Pa. 2003) 

(a “statute duly enacted by the General Assembly is presumed valid and will not be 

declared unconstitutional unless it clearly, palpably and plainly violates the 

Constitution.” (Quotation marks and citation omitted).).   

Further, “[i]n determining the constitutionality of a law, the courts may not 

question the propriety of the public policies adopted by the General Assembly for 

the law, but rather is limited to examining the connection between those policies and 

the law.”  Nixon v. Commonwealth, 839 A.2d 277, 286 (Pa. 2003).  In other words, 

“the power of judicial review must not be used as a means by which the courts might 
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substitute [their] judgment as to the public policy for that of the legislature.”  Id. 

(citation omitted).

These maxims undoubtedly apply with respect to the General Assembly’s 

actions to support and maintain a system of public education.  The Pennsylvania 

Constitution “has placed the educational system in the hands of the legislature, free 

from any interference from the judiciary save as required by constitutional 

limitations.”  School Dist. of Philadelphia v. Twer, 447 A.2d 222, 225 (Pa. 1982) 

(citation omitted); see also Newport Twp. School Dist. v. State Tax Equalization Bd., 

79 A.2d 641, 643 (Pa. 1951) (“appropriation and distribution of the school subsidy 

is a peculiar prerogative of the legislature”).  The reasonable relationship standard, 

which has repeatedly been applied in school funding cases as discussed above, was 

established over 80 years ago in Teachers’ Tenure Act Cases, where the Supreme 

Court held that in “considering laws relating to the public school system, courts will 

not inquire into the reason, wisdom, or expediency of the legislative policy with 

regard to education, but whether the legislation has a reasonable relation to the 

purpose expressed” in the Education Clause.  197 A. at 352. 

By contrast, Petitioners’ proposed preponderance of the evidence standard 

would turn this well-settled constitutional jurisprudence on its head and make 

judges, rather than the people of Pennsylvania, acting through their elected 

representatives in the General Assembly, responsible for determining the wisdom of 
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public policy.  Under Petitioners’ proposed formulation, for example, if a court were 

to determine that it was 51% likely that any alleged educational deficiencies were 

caused by insufficient funding and a 49% chance they are caused by something else, 

the General Assembly would be bound to conform its actions to the court’s views.  

Such argument is directly inconsistent with the deference that must be afforded to 

the General Assembly, as well as the established standard that the General 

Assembly’s acts will be presumed constitutional unless they clearly, plainly and 

palpably violate the Constitution.  Thus, it is not surprising that the only 

Pennsylvania cases relied on by Petitioners in support of their proposed 

preponderance of evidence standard are personal injury actions that do not involve 

the constitutionality of legislative acts.7

Our Supreme Court’s determination to allow a constitutional challenge to 

proceed under a deferential standard of review is consistent with the approach taken 

by other state supreme courts in education funding cases.  For instance, the Colorado 

Supreme Court held: “The plaintiffs are entitled to the opportunity to prove their 

allegations.  To be successful, they must demonstrate that the school finance scheme 

is not rationally related to the constitutional mandate of a ‘thorough and uniform’ 

system of public education. The trial court must give significant deference to the 

7 Jones v. Montefiore Hosp., 431 A.2d 920 (Pa. 1981) (medical malpractice case); 
Rost v. Ford Motor Co., 151 A.3d 1032 (Pa. 2016) (asbestos case). 
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legislature’s fiscal and policy judgments.”  Lobato v. State, 218 P.3d 358, 374–75 

(Colo. 2009); see also Morath v. Texas Taxpayer & Student Fairness Coal., 490 

S.W.3d 826, 886 (Tex. 2016) (“Lawmakers decide if laws pass, and judges decide if 

those laws pass muster.  But our lenient standard of review in this policy-laden area 

counsels modesty.  The judicial role is not to second-guess whether our system is 

optimal, but whether it is constitutional.”); Davis v. State, 804 N.W.2d 618, 628, 641 

(S.D. 2011) (same).   

Lacking any support within this state’s jurisprudence, Petitioners urge this 

Court to disregard longstanding Pennsylvania precedent and follow instead the 

“positive rights” analysis applied by the Supreme Court of Washington in McCleary 

v. State, 269 P.3d 227 (Wash. 2012).  [Pet. Brief at 34].  However, the McCleary

decision stands on a virtual island.8  It is inconsistent with the Pennsylvania 

precedent set forth above and likely results from the unusually non-deferential 

language found in Washington’s own education clause, which states: “[i]t is the 

8 The only other case cited by Petitioners in support of their “positive rights” 
argument is Martinez v. State, No. 14-793, 2018 WL 9489378 (N.M. Dist. July 20, 
2018), a New Mexico trial court decision that has never been cited with approval by 
another court and was not appealed.  However, although Martinez cited McCleary’s 
positive rights analysis, the standard it actually applied is much closer to that 
advocated by Legislative Respondents and followed in Pennsylvania: “whether a 
preponderance of the evidence shows the administrative or legislative actions at 
issue achieve or are reasonably related to achieving the constitutional requirement 
of providing all school children with an adequate education.”  Martinez, 2018 WL 
9489378, at *8 (emphasis added).  
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paramount duty of the state to make ample provision for the education of all children 

residing within its borders, without distinction or preference on account of race, 

color, caste, or sex.”9  Wash. Const., Art. IX, § 1.    

McCleary specifically highlighted that one of the aspects of Washington’s 

constitution that “stand[s] out” from those of other states is that the paramount duty 

of providing for public education is imposed upon “the State,” which is comprised 

of all branches of government.  269 P.3d at 246.  By contrast, Pennsylvania’s 

Education Clause squarely places the duty to support and maintain the public 

education system on the General Assembly.  Pa. Const. art. III, § 14 (“The General 

Assembly shall.…”)  The judiciary’s role is thus limited to determining whether the 

manner in which the legislature has chosen to do so meets constitutional 

requirements. 

The General Assembly’s policy decisions with respect to the maintenance and 

support of a thorough and efficient system of public education, as mandated by the 

Education Clause, are comprehensively set forth in the Public School Code of 1949, 

9 Commentators have divided state education clauses into four basic groups based 
on the strength of the constitutional language used.  William Penn II, 170 A.3d at 
453 n.59 (citing law review articles).  The different framing of these clauses can lead 
to courts reaching different results.  Delawareans for Educ. Opportunity v. Carney, 
199 A.3d 109, 158 (Del. Ch. 2018).  Washington’s Constitution is often cited as the 
paradigm of a Category IV Clause, i.e., one in which the duty is stated most strongly; 
by contrast, Pennsylvania’s Education Clause falls within Category II.  William Penn 
II, 170 A.3d at 453, n.59; Delawareans for Educ. Opportunity, 199 A.3d at 156–57.   
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24 Pa.C.S. §§ 1-101-27-2702.  In re Formation of Indep. School Dist. Consisting of 

the Borough of Highspire, Dauphin Cnty., 260 A.3d 925, 938 (Pa. 2021).  This Court 

must give deference to those decisions as long as they bear a reasonable relationship 

to the objects of the Education Clause. 

B. The Education Clause Should Be Interpreted To Require That The 
General Assembly Maintain And Support A System Of Public 
Education That Provides K-12 Students With An Opportunity To 
Obtain A Basic Public School Education 

While the Supreme Court has already determined that the “reasonable 

relationship” standard applies to Petitioners’ constitutional claim, it left open the 

question of how to measure the thoroughness and efficiency of a given education 

funding scheme.  William Penn II, 170 A.3d at 450 (noting that “we are not called 

upon to propose such a definition now”).  Surveying school funding decisions in 

other states, the Court noted that the methods, standards, rigor and results in those 

cases vary10 and opined that the states that “have taken the most sensible approach” 

to resolving the issue are those that have done so by reference to the history of their 

own constitutions.  Id. (citing Hornbeck v. Somerset Cnty. Bd. of Educ., 458 A.2d 

758 (Md. 1983)).  A review of the language and history of Pennsylvania’s Education 

Clause; prior Pennsylvania education funding decisions; and the best-reasoned 

opinions from other states, supports a conclusion that the Education Clause should 

10 170 A.3d at 455. 
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be interpreted to require only that the General Assembly maintain and support a 

system of public education that provides K-12 students with an opportunity to obtain 

a standard basic public school education. 

1. The Language and History of The Education Clause 
Supports Legislative Respondents’ Proposed Construction 

The language and history of the Education Clause supports Legislative 

Respondents’ proposed construction.  Petitioners’ analysis of this topic is 

fundamentally flawed in numerous ways, which are discussed at greater length in 

Section III.A. of LR’s Findings and Section II Senator Corman’s Brief.  For purposes 

of efficiency, only a couple of points will be highlighted here.   

First, Petitioners’ argument is flawed in its historical analysis. Petitioners, 

along with their experts and amici, attempt to take general statements about the 

undisputed importance of education to the Commonwealth and contort them into 

more specific mandates that are absent from the language of the Constitution. 

Petitioners make no attempt to fairly and comprehensively construe the 

constitutional history they cite.  Instead, they rely upon cherry-picked comments 

from a handful of delegates to the 1873 Convention that they deem helpful; ignore 

the comments of other delegates that are contrary to the arguments they wish to 

advance; and then invent their own construction that is not supported by the 

constitutional history they cite.   
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A primary example of this defective analytical approach is found in Section 

VI.A.2.ii of Petitioners’ Brief.  There, after citing to a variety of delegate comments 

focusing on the importance of education and the decision to reject a uniformity 

provision, Petitioners fabricate from whole cloth the conclusion that the delegates 

were “confident in the belief that funding a single statewide system would ensure 

every school had the resources necessary to educate its students to the same high 

caliber….”  [Pet. Brief at 18].  Not only is such proposed interpretation not supported 

by the actual language of the comments cited, Petitioners’ argument deliberately 

ignores comments from other delegates that is directly contrary to their position.  

Specifically, some delegates were concerned that, under the proposed uniformity 

language, “local [school] districts would be precluded from raising additional funds 

to supplement and enrich the educations they might provide, a disfavored intrusion 

upon local prerogatives.”  William Penn II, 170 A.3d at 424.  One delegate (Delegate 

Hazard) expressed his fear that a uniformity provision could be used to prevent a 

school district from offering a particular educational resource “because in another 

school they could not afford to have it.”  [LR-02123; LR-02277 (emphasis added)]. 

Petitioners also fail to appreciate the significance of the point, as testified by 

their own expert Professor Black, that the intention of the 1874 Education Clause 

was to serve all children together under one system of schools to be established by 

the Commonwealth, in order “to encourage and ensure the expansion of education 
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into every nook and cranny of the State, particularly the smaller, poorer and more 

remote areas of the state.”  [LR’s Findings ¶ 55].   

Importantly, before it was revised in 1874, the Pennsylvania Constitution only 

spoke to education for the poor and did not ensure that all children, including poor 

and wealthy, rural and urban, had access to public education.  Public schooling had 

failed to gain traction in poor and more remote areas of Pennsylvania and a 

significant portion of rural Pennsylvania did not have any schools at all.  [LR’s 

Findings ¶¶ 46–50].  The school system “had then been in operation forty years, yet 

statistics demonstrated that a large percentage of even Pennsylvania born children 

grown to manhood and womanhood under the public school system were illiterate.”  

Marrero, 709 A.2d at 961 (citation omitted). 

The new requirement that the General Assembly support and maintain a 

“thorough and efficient system of public education” required it to establish a 

complete public school system whose reach extended throughout the 

Commonwealth, so that all children – including those who previously had no access 

to public schools or whose public schools were limited in the grades or core subjects 

they taught – could obtain a complete basic education.  How Pennsylvania was to 

structure the delivery of such a “thorough and efficient system” of public education 

was left up to the legislature.  [LR’s Findings at ¶ 61].  Such point is made 

powerfully, albeit inadvertently, by amici Philadelphia Federation of Teachers, et 
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al., when they argue on page 16 of their brief that the delegates to the 1873 

Convention “sought to prohibit any discretion on the part of the General Assembly 

about whether to provide public education or to fund it.”    

On this point, the parties are in agreement.  The General Assembly must

establish and fund a system of public education that provides K-12 students 

throughout the Commonwealth with an opportunity to obtain a basic public school 

education.  If the General Assembly failed to establish such a system of public 

education or did not fund it, it would not have met its obligations under the Education 

Clause.  However, it is beyond serious dispute that the General Assembly has

established a system that provides a basic public education to students across the 

Commonwealth and that it does fund that system.  The complaints raised by 

Petitioners do not go towards this basic duty, but instead are principally public policy 

disagreements over the methods chosen by the General Assembly to accomplish its 

constitutional task.  But, because the General Assembly has fulfilled its essential 

duties under the Education Clause, the specific methods it has chosen to do so must 

be upheld as long as they bear a reasonable relationship to this constitutional purpose 

– which they certainly do.   

Petitioners’ historical analysis also errs by attempting to give the words used 

in the Education Clause their old-time meaning from nearly 150 years ago, rather 

than what was understood by the voters when they approved the current version of 
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the Education Clause in 1967.  Petitioners and their amici assert that the 1967 

revisions were intended to “modernize” the Education Clause, yet incongruously 

insist that its words must be construed as they would have been understood in 1873.  

Such reasoning is legally unsupportable.  See Washington v. Dep’t of Pub. Welfare 

of the Commonwealth, 188 A.3d 1135, 1149–50 (Pa. 2018) (“in interpreting a 

constitutional provision, we view it as an expression of the popular will of the voters 

who adopted it, and, thus, construe its language in the manner in which it was 

understood by those voters.”). 

For this reason, the stale definitions of “thorough” and “efficient” advanced 

by Petitioners should be rejected.  For instance, Petitioners cite “contemporary” 

1800s definitions that define “thorough” as synonymous with “perfect.”  [Pet. Brief 

at 9].  Yet, this is clearly not the understanding that Pennsylvania’s voters would 

have had when they approved the Education Clause in 1967.  By that time, while 

“thorough” still carried with it the meaning of completeness, it certainly did not 

connote perfection.11  Indeed, even Petitioners are not so bold as to contend that the 

11 As defined in one leading dictionary of the time, “thorough” meant: “1. Marked 
by completeness; as a (1): carried through to completion, esp. with full attention to 
details; complete …. (2):  marked by attention to many details….; marked by sound 
systematic attention to all aspects and details…. (3): complete in all respects…”  
Philip Babcock Gove, Webster’s Third New International Dictionary of the English 
Language Unabridged (1965). 
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Education Clause can be construed to require a perfect educational system.  

[11/12/2021 N.T. 8:7–17 (Robson Opening)].  It is clear that no such thing exists. 

Similarly, by 1967, the term “efficient” was understood to include 

accomplishing something through the most effective and least wasteful means.  In 

this regard, Webster’s defined “efficient” as “1:  serving as or characteristic of an 

efficient cause; causally productive; operant…; 2:  marked by ability to choose and 

use the most effective and least wasteful means of doing a task or accomplishing 

a purpose; competent…; 3:  marked by qualities, characteristics, or equipment that 

facilitate the serving of a purpose or the performance of a task in the best possible 

manner; eminently satisfactory in use; effective to an end…”  Philip Babcock Gove, 

Webster’s Third New International Dictionary of the English Language Unabridged 

(1965) (emphasis added); Cf. Danson, 399 A.2d at 366 (“[t]he educational product 

is dependent upon many factors, including the wisdom of the expenditures as well 

as the efficiency and economy with which available resources are utilized”).  In other 

words, in establishing a school funding system, the General Assembly may properly 

consider the legitimate governmental objective of making efficient use of taxpayer 

funds.12

12 Moreover, one of the definitions of “efficient” proposed by Petitioners and the AG 
is “capable of producing good results” or “producing educated students.” [Pet. Brief 
at 9, 11; AG’s Brief at 7-9].  It cannot seriously be contended that Pennsylvania’s 
public school system is incapable of producing educated students.  To the contrary, 
Pennsylvania schools have effectively educated countless students, including many 
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2. This Court Has Previously Defined A Thorough And 
Efficient System Of Public Education As One That Provides 
A Basic Or Minimum Education 

Legislative Respondents’ proposed construction of the Education Clause is 

also supported by this Court’s decision in PARSS, the only other Pennsylvania 

school funding case to have proceeded through trial.  While the Supreme Court in 

William Penn II declined to undertake what it characterized as the “formidable 

challenge” of determining a practicable standard by which courts might define and 

measure the thoroughness and efficiency of a given statutory educational scheme,13

Judge Pellegrini formulated such a standard in PARSS.   Specifically, he held that 

“[t]o meet its burden in this case, PARRS had to show that the present system of 

funding education produced the result that a substantial number of districts did not 

have funds to provide a basic or minimal education for their students.”  PARSS at 

129.   

Judge Pellegrini’s holding thus recognizes two important concepts.  First, 

what the Education Clause requires is the maintenance and support of a public school 

system that provides a “basic and minimum” education.  Second, because the 

Education Clause speaks to a “system” of public education, a constitutional violation 

residing in lower-wealth districts, who have gone on to be successful at college and 
career.  [See generally LR’s Findings ¶¶ 493, 628, 1153-54, 1293]. 
13 William Penn II, 170 A.3d at 450. 
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occurs only where Petitioners prove that “a substantial number of districts” are 

unable to provide such an education due to a lack of money.  Cf. William Penn II, 

170 A.3d at 464 (finding Petitioners’ allegations colorable where they asserted that 

the General Assembly’s legislation imposed “widespread deprivations in 

economically disadvantaged districts of the resources necessary to attain a 

constitutionally adequate education.” (Emphasis added)).  The standard applied by 

Judge Pellegrini is consistent with Supreme Court precedent, the language and 

history of the Education Clause and, as discussed next, well-reasoned decisions from 

several other states.  For this reason, this Court should adopt a similar standard here. 

3. Courts From Other States Have Found That Their 
Education Clauses Require Only A Basic Public Education 

As the Supreme Court recognized in William Penn II, school funding cases 

have been litigated in a majority of states throughout the country, with a wide range 

of reasoning and results.  170 A.2d at 435.  The William Penn II court commented 

that the most “compelling cases” are those from states that employ “thorough and 

efficient” language similar to that present in Pennsylvania’s education clause: 

Maryland, Minnesota, New Jersey, Ohio, Wyoming, Illinois and West Virginia.14

14 In addition to the eight states (including Pennsylvania) that require “thorough and 
efficient” systems, many other state constitutions use the descriptors “thorough” or 
“efficient” alone or in some other combination.  See, e.g. Ark. Const. art. XIV, § 1 
(“general, suitable and efficient”); Colo. Const. art. IX, § 2 (“thorough and 
uniform”); Del. Const. art. X, § 1 (“uniform and efficient”); Fla. Const. art. IX, § 6 
(“uniform, efficient, safe, secure and high quality”); Idaho Const. art. IX, § 1 
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William Penn II, 170 A.3d at 453.  As with school funding cases throughout the 

nation, the reasoning and results throughout these states have been inconsistent. 

However, the decisions that most closely align with the language and history of 

Pennsylvania’s Education Clause, as well as prior Pennsylvania case law, hold that 

a “thorough and efficient” system of public education is one that provides students 

with an opportunity to obtain a standard basic public school education.  

The decision that most closely aligns with the analytical method espoused by 

the Supreme Court in William Penn II is the Maryland Court of Appeals’ decision 

in Hornbeck, a case cited in the William Penn II opinion.  In Hornbeck, Maryland’s 

highest court directly addressed the meaning of Maryland’s constitutional 

requirement of a “thorough and efficient system of free public schools.”  458 A.2d 

at 764.  Reviewing the history of Maryland’s own constitution, the court noted that 

“thorough and efficient” is not an exact definition or a detailed calculation, and 

“nothing in the provisions of the newly adopted § 1 compelled the legislature to 

enact a law requiring that the funds raised to support the public school system be 

apportioned in any particular way.”  Id. at 776.   

The Maryland Court thus concluded that “thorough and efficient” means a 

full, complete and effective educational system; however, such a system does not

(“general, uniform and thorough”); Kent. Const. § 183 (“efficient”); Tex. Const. art. 
VII, § 1 (“efficient”). 
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require “more than a basic or adequate education to the State’s children.”  Id.  As the 

Court summarized: 

To conclude that a ‘thorough and efficient’ system under 
§ 1 means a full, complete and effective educational 
system throughout the State, as the trial judge held, is not 
to require a statewide system which provides more than 
basic or adequate education to the State’s children. The 
development of the statewide system under § 1 is a matter 
for legislative determination; at most, the legislature is 
commanded by § 1 to establish such a system, effective in 
all school districts, as will provide the State’s youth with 
a basic public school education. To the extent that § 1 
encompasses any equality component, it is so limited. 
Compliance by the legislature with this duty is compliance 
with § 1 of Article VII of the 1867 Constitution.  

Id. at 776–77 (emphasis added). 

Similarly, in Minnesota, another “thorough and efficient” state, the Supreme 

Court noted that the primary inquiry is not the relative level of funding between 

different school districts, but whether the system is sufficient to provide an adequate 

basic education.  Skeen v. State, 505 N.W.2d 299, 309 (Minn. 1993).  As the Court 

noted: “the fact that plaintiff districts are receiving an adequate level of basic 

education is the primary distinguishing feature between plaintiffs’ claim and those 

cases from other states in which a funding scheme has been found to violate a state 

constitutional provision.”  Id.; see also Aristy-Farer v. State of New York, 81 N.E.3d 

360, 363 (N.Y. App. Div. 2017) (“Unevenness of educational opportunity does not 

render the school financing system constitutionally infirm, unless it can be shown 



37 

that the system’s funding inequities resulted in the deprivation of a sound basic 

education.” (quotation marks and citation omitted)); McDaniel v. Thomas, 285 

S.E.2d 156, 165–66 (Ga. 1981) (“This court has construed the ‘adequate education’ 

provisions of the Georgia Constitution as requiring the state to provide basic 

educational opportunities to its citizens”); Kukor v. Grover, 436 N.W.2d 568, 579 

(Wisc. 1989) (“‘equal opportunity for education’ does not mandate absolute equality 

in districts’ per-pupil expenditures.”)     

Of course, there are also state courts that have adopted other definitions of 

“thorough and efficient.”  For instance, the West Virginia Supreme Court identified 

several specific factors it would use in considering whether a public school system 

is “thorough and efficient.”  Pauley v. Kelly, 255 S.E.2d 859, 865 (W. Va. 1979); 

see also Rose v. Council for Better Educ., Inc., 790 S.W.2d 186, 209–10 (Ky. 1989).

While such factors may be useful in assessing the evidence presented at trial to 

determine whether Pennsylvania’s education system is providing students 

throughout the Commonwealth with the opportunity to receive a basic public school 

education, there is simply no basis in the language or history of Pennsylvania’s 

Constitution for creating any bright-line test that includes these or any others factors 

for determining constitutionality.   

Indeed, as the Supreme Court noted in William Penn II, the Pauley standards 

are reflective of those set forth in Pennsylvania’s Administrative Code, 23 Pa. Code 
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§ 4.11, which offers an “aspirational account” of what the public education system 

should provide its students.  170 A.3d at 452.  For the same reason, Petitioners’ 

attempt to convert current standards set by the General Assembly, PDE and/or State 

Board into a constitutional test is misplaced (and, as discussed in Section IV.F. 

below, does not create judicially manageable standards).   

C. The Constitution Does Not Require Pennsylvania’s Public Schools 
To Remedy All Economic, Community, Family And Personal 
Factors That May Impede Learning 

A thorough and efficient system of public education system can do no more 

than provide students with educational opportunities.  It cannot guarantee specific 

outcomes for all students or any particular demographic subgroup.  Nor can the 

public school system be held responsible for eliminating or remedying all economic, 

community, family and personal factors that may impede learning, particularly 

among students living in poverty.  Interpreting the Constitution to impose such an 

impossible requirement would almost certainly doom the Commonwealth to decades 

of intractable school funding litigation.  

No party disputes that Pennsylvania should aspire to be a society in which 

every person stands an equal chance of success, irrespective of his or her 

background.  The Speaker has been very public in his belief that education can be a 

great equalizer and that a child’s ZIP code should not determine the quality of his or 

her education.  [Speaker’s Amended Responses to Requests for Admission, ¶¶ 95, 
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97].  Yet, as other state supreme courts have recognized, “[e]quality of educational 

achievement is a worthy goal of government, and society at large, but it is not a 

constitutional requirement.”  Morath, 490 S.W.3d at 863 (emphasis added).  

Regrettably, there are many important areas in which society falls short of our ideal.  

These include crime, poverty, homelessness, access to health care – and, yes, in some 

instances, education.  But courts cannot solve these intransigent societal problems 

through judicial command, nor can they order the other branches of government to 

do so. 

Thus, it is not surprising that Courts in several other states have held that 

legislatures cannot be made constitutionally responsible for eliminating the 

educational inequities caused by poverty and other societal conditions.  For instance, 

a recent 2018 decision by the Connecticut Supreme Court stated that while it was 

“highly sympathetic to the plight of these struggling students,” it is not the function 

of the courts “to create educational policy or to attempt by judicial fiat to eliminate 

all of the societal deficiencies that continue to frustrate the state’s educational 

efforts.”  Connecticut Coal. for Justice in Educ. Funding, Inc. v. Rell, 176 A.3d 28, 

33–34 (Conn. 2018).  The Court noted the trial court’s finding that “the educational 

resources provided by the state reasonably meet the minimal needs of the state’s 

students—that is, the state’s educational offerings, even in the poorest school 



40 

districts, are sufficient to enable students who take advantage of them to become 

functional members of society.”  Id. at 58. 

The Connecticut Court noted that student achievement may be affected by 

many factors outside of the school system’s control, including, “the disadvantaging 

characteristics of poverty.”  Id. at 61.  However, public schools “cannot be 

constitutionally required to overcome every serious social and personal disadvantage 

that students bring with them to school, and that seriously hinder the academic 

achievement of those students.”  Id.  Indeed to conclude otherwise “would convert 

the constitutional mandate that the state provide minimally adequate elementary and 

secondary schools into a mandate that the state ensure that all school age children 

have sufficiently good parenting, financial resources, housing, nutrition, health care, 

clothes and other social goods to enable them to take advantage of the educational 

opportunity that the state is offering.”  Id. at 62. 

Other state supreme courts have agreed.  For instance, in Kukor, the 

Wisconsin Supreme Court commented that the duty to provide an adequate basic 

education may not be converted into a generalized constitutional responsibility to 

cure the societal ills, including poverty, which might prevent some students from 

fully taking advantage of the basic educational opportunity provided by the state.  

The Kukor court noted: “What has been challenged in the case at bar is not that less 

affluent schools have insufficient funds to provide for basic education, but that they 
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have inadequate funds to provide specialized programs and to meet the 

particularized needs of students related to the effects of poverty.”  436 N.W.2d at 

585.  Such conditions “cannot be remedied by claims of constitutional discrepancies, 

but rather must be made to the legislature and, perhaps, also to the community.”  Id.; 

see also Morath, 490 S.W.3d at 862–63 (“We have never interpreted our 

Constitution, under the adequacy requirement, to mandate equality of student 

achievement by district or student subgroup.  Such equality of results may not be 

possible through changes in school funding alone, given the respected body of 

educational research holding that school resources account for only a small fraction 

of differences in student achievement.”); McDaniel, 285 S.E.2d at 168 

(“Constitutions are designed to afford minimum protections to society.  Plaintiffs 

have shown that serious disparities in educational opportunities exist in Georgia and 

that legislation currently in effect will not eliminate them.  It is clear that a great deal 

more can be done and needs to be done to equalize educational opportunities in this 

state.  For the present, however, the solutions must come from our lawmakers.”)  

Similarly, Petitioners focused much of their trial presentation on outcomes, 

particularly on standardized assessment.  However, “poor student performance on 

proficiency tests in school districts is not, without much more, an indicia of the 

unconstitutionality of the state school finance system.”  Vincent v. Voight, 614 

N.W.2d 388, 407 n.21 (Wis. 2000).  Indeed, Petitioners’ own expert, Dr. Noguera, 
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agreed that a student can receive high quality opportunities and still perform poorly 

on a standardized test.  [LR’s Findings ¶ 1706].].    

D. The Education Clause Does Not Require The Public Education 
System To Be Uniform  

Petitioners also attempt to support their constitutional claims by comparing 

the resources and student outcomes in some lower-wealth school districts 

unfavorably to what exists in wealthier districts like Springfield Township, Radnor 

or Lower Merion.  However, such argument is foreclosed by the Supreme Court’s 

acknowledgment that the Education Clause does not require educational 

opportunities to be uniform throughout the Commonwealth.   

A potential uniformity requirement was one of the key issues debated by the 

Delegates to the 1873 Convention, with opponents of a uniformity provision 

ultimately carrying the day.  William Penn II, 170 A.3d at 424.  As our Supreme 

Court explained, “[r]eflecting a general preference for the protection of local school 

district prerogatives over state control that persists to this day in Pennsylvania and 

throughout the country,” the framers of the 1874 Pennsylvania Constitution 

explicitly “rejected a proposal to add the word ‘uniform’ in the Education Clause 

ahead of the words ‘thorough’ and ‘efficient.’”  Id.  In addition to the general 

preference for local control, framers expressed concern about the risk of “a race to 

the bottom,” and feared that “far from elevating school districts with lower 
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standards, a uniformity requirement would cause higher-flying schools to weaken 

their efforts.”  Id.  

Opponents of a uniformity provision also expressed the specific fear that such 

an addition would prevent school districts from imposing local taxes to provide 

educational resources beyond the basic education required by the Constitution.  As 

stated by Delegate Hazard:  “As to the school tax, we can, in any event, only get our 

share of that, and if we choose to pay something more for the privilege I speak of 

over and above the tax, let us have the right to do it.”  [LR-02277-00002 (emphasis 

added)].  Delegate Hazard further voiced concern that some schools would be 

precluded from teaching “higher branches” of studies because others could not 

obtain competent teachers in particular subjects, or from introducing a resource “into 

one school because in another school they could not afford to have it.”  [LR-02123; 

LR-02277].  In 1967, when Pennsylvania voters approved the current version of the 

Education Clause, “uniformity was once again absent from the text.”  William Penn 

II, 170 A.3d at 425. 

The purposeful decision to omit the word “uniform” from the Education 

Clause must be given significance in determining the meaning of the language that 

was adopted.  A similar decision not to include a uniformity requirement was made 

by the drafters of the Maryland Constitution.  Hornbeck, 458 A.2d at 774 (discussing 

unsuccessful efforts to include the word “uniform” in Maryland’s education clause, 
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in addition to the phrase “thorough and efficient.”)  The Hornbeck court noted that, 

in light of the framer’s conscious decision, it was clear that Maryland’s “thorough 

and efficient” language did not require uniformity.  Id. at 776.  To the contrary, it 

recognizes the importance of local control and does not “inhibit local subdivisions 

from spending locally generated tax revenues for public school purposes in 

supplementation of amounts to be received from the state school fund.”  Id. 

The Maryland court further concluded “[s]imply to show that the educational 

resources available in the poorer school districts are inferior to those in the rich 

districts does not mean that there is insufficient funding provided by the State’s 

financing system for all students to obtain an adequate education.”  Id. at 780.  

“[E]ducation need not be ‘equal’ in the sense of mathematical uniformity, so long as 

efforts are made, as here, to minimize the impact of undeniable and inevitable 

demographic and environmental disadvantages on any given child.  The current 

system, albeit imperfect, satisfies this test.”  Id.

All parties acknowledge that Pennsylvania’s current Fair Funding Formula 

provides for a progressive distribution of state basic education funds, in which 

school districts with higher needs receive more state funding per-pupil than school 

districts with lower needs. [LR’s Findings ¶¶ 307–08, 2145].  In fact, Legislative 

Respondents’ expert witness, Max Eden, testified that Pennsylvania is the eighth 
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most progressive state in America when it comes to total education funding received 

from all sources.  [Id. at ¶ 307].   

Stated plainly, the relevant constitutional question is whether the current 

public education system allows all students the opportunity to receive a basic K-12 

public education, not whether resources and opportunities are uniform across the 

Commonwealth. 

E. Applying The Above Legal Standards To The Evidence Presented 
In This Case Demonstrates That The Funding System Established 
By The General Assembly Is Rationally Related To Its 
Constitutional Duty Of Providing For The Maintenance And 
Support Of A Thorough And Efficient System Of Public Education  

When the correct legal standards are applied, the evidence presented at trial 

demonstrates unmistakably that the General Assembly has fulfilled its constitutional 

duties under the Education Clause.   

1. Pennsylvania’s Public Education System Clearly Provides 
Students, Including Those In Lower Wealth Districts, With 
The Opportunity To Obtain A Standard Basic Education 

As in PARSS, Petitioners’ evidence focused on only a minute percentage of 

public schools and school districts; “there is simply insufficient evidence to even 

address how funding affects education in all of the [500] school districts in the 

Commonwealth.”  PARSS at 67.  With respect to the small handful of low-wealth 

districts who did testify, Petitioners “understandably placed the emphasis on what 
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was ‘bad’ in those districts,” ignoring most of the good and leaving gaps in the data.  

PARSS at 67.    

Notwithstanding the vast holes in Petitioners’ evidence, the facts presented 

at trial plainly demonstrate that the General Assembly has fulfilled its constitutional 

duty to support and maintain a thorough and efficient system of public education 

that provides students, including those in Petitioner Districts, with the opportunity 

to obtain a standard basic education.  The facts leading to this conclusion are 

discussed in detail in LR’s Findings and, for purposes of efficiency, will not be 

repeated at length here.  To summarize briefly, the adequacy of Pennsylvania’s 

public school system is supported by the evidence regarding available courses and 

curricula; teachers and professional staff; basic instrumentalities of learning; and 

school facilities.15

a. Pennsylvania Schools, Including in Petitioner Districts, 
Offer Robust Course Selection In Core And Elective 
Subjects 

Pennsylvania school districts are required to align their curricula and 

instruction to state standards.  [LR’s Findings ¶ 159].  All of the Petitioner School 

Districts offer robust course selection that provide students who take advantage of 

the opportunities they are presented to obtain literacy; ability to add, subtract, 

15 These considerations are similar to the factors argued by Petitioners.  [Pet. Brief 
at 6] 
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multiply and divide numbers; and provide knowledge of government that will equip 

them as a citizen to make informed choices.  Further, all of the Petitioner School 

Districts provide opportunities for advanced coursework; allow students to 

intelligently explore work possibilities to know their options; and provide Career 

and Technical options for those who choose them.  All of the districts also offer 

opportunities in the creative arts, extracurricular activities and athletics. [LR’s 

Findings § VI]. 

Providing appropriate course work in core academic subjects lies at the very 

heart of offering students the opportunity to receive a basic public school education.

See, e.g., Vincent, 614 N.W. at 407 (deferring to legislature to determine which core 

subjects should be involved in providing opportunity for sound basic education).  

Petitioner Districts’ naked assertion that they “also struggle to provide a robust array 

of course offerings, including rigorous classes….”  (Pet. Proposed Findings, ¶ 745) 

is flatly contradicted by the evidence.  [See LR’s Findings ¶¶ 498–506, 631–39, 806–

28, 960–64, 967–79, 1060–1077, 1173–1194; LR-03115; LR-00716; LR-00219; 

LR-01787; LR-04078; LR-01502]. 

To cite just one illustrative Petitioner District, during the 2018-19 school year, 

William Penn’s high school (Penn Wood) offered classes in English Composition; 

Literature; American Literature; World Literature; Pre-Calculus; Calculus; 

Statistics; Trigonometry and Advanced Algebra; Applied Mathematics; 
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Environmental Science; Biology; Chemistry; Physics; Anatomy/Physiology; 

Forensics; Robotics; Law & Government; Global History; American History; 

Technology I and II; Desktop Publishing; Macromedia Flash; Macromedia 

Fireworks; Web Page Design; Accounting I; Business Law; Entrepreneurship; On 

the Job Training; Cooperative Education; Spanish I-IV; French I-IV; Introduction to 

Drawing; Studio Portfolio I-III; Ceramics I-II; Film Analysis; and Black Literature.  

[LR’s Findings at ¶¶ 1182–1194].  Most of its core academic courses were offered 

at both the honors and college prep levels, and the District offered a wide variety of 

AP courses.  [LR’s Findings at ¶¶ 1176, 1180] 

While the exact course selection offered in each particular Petitioner District 

varied (based upon local choice and other factors such as district size and geographic 

location) each offered all of the basic academic courses one would expect to find in 

a public school district as well as multiple electives.  Further, Petitioners did not 

offer evidence of any other low-wealth school district(s) in Pennsylvania who are 

unable to do the same. Stated plainly, it cannot be seriously challenged that low-

wealth districts in Pennsylvania, including Petitioner Districts, are able to offer their 

students access to appropriate courses and curricula.   

b. Pennsylvania Has High Quality Teachers, Including In 
Low-Wealth Districts 

Pennsylvania’s teachers are the heart of the public education system.  While 

some Petitioner Districts expressed the opinion that they were understaffed, or had 
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difficulty filling open positions, it was universally agreed that their teaching staff 

and other professional educators are talented, hard-working and dedicated 

individuals. 

This is to be expected.  Pennsylvania’s certification standards for teachers are 

recognized as among the highest in the nation, including rigorous GPA and student-

teaching requirements.  [LR’s Findings at ¶¶ 417–25].  According to PDE data, the 

average classroom teacher in Pennsylvania has 15.5 years of experience and has 

been teaching at his or her school for 14.1 years.  [Id. at ¶¶ 433–35].  Pennsylvania’s 

teacher salaries rank among the top 10 in the nation.  [Id. at ¶¶ 439–44].   

In 2018-19, approximately 99.8% of teachers statewide were rated as 

satisfactory or above.  Under PDE’s separate educator rating system, 94.5% of 

teachers were deemed “effective.”  While there was a higher percentage of teachers 

rated effective in higher wealth districts than lower wealth districts, large majorities 

of teachers in Title I public schools across all quartiles for both students in poverty 

and non-white students were rated “effective” under PDE’s alternative educator 

rating system.  [LR’s Findings ¶¶ 450–53, 456–458].   

For Petitioner Districts, in the 2018-19 school year, every teacher in every 

Petitioner District was rated as “satisfactory” or higher, with only a handful 

identified as “satisfactory (needs improvement),” according to their own teacher 

evaluation systems.  Average teacher experience ranged from 11 years (William 
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Penn) to 17.6 years (Wilkes-Barre), with average experience in the district from 10.3 

years (William Penn) to 17.6 years (Wilkes-Barre).  [LR’s Findings ¶¶ 525–27, 668–

70, 842–44, 990–91, 1091–92, 1201–04].  To summarize, Petitioners have failed to 

show that a substantial number of low-wealth districts lack qualified and competent 

teachers.  Rather, the evidence demonstrates the opposite. 

c. Petitioners’ Evidence Does Not Support Their 
Characterization Of “Crumbling” And Inadequate 
School Facilities Throughout Low-Wealth Districts In 
Pennsylvania 

While Petitioners have repeatedly characterized the physical facilities in low-

wealth districts as “crumbling” or inadequate (e.g. Pet. Proposed Findings ¶ 862), 

the evidence presented at trial does not prove those allegations.  Petitioners’ 

evidentiary presentation at trial had the same shortcoming as found by Judge 

Pellegrini in PARSS.  In that case, Judge Pellegrini noted, among other things, that 

there was no study regarding the overall conditions of buildings based on relative 

wealth of the district; most of PARSS’ witnesses testified that their facilities were 

adequate or offered no testimony at all regarding facilities; and the evidence 

presented regarding the physical condition of the facilities was arguably distorted in 

its emphasis.  Id. at 67–69.  Therefore, “even if all the findings of fact were made in 

PARSS’ favor, there is simply not enough probative evidence for any finding that 

disparity in funds leads to inadequate facilities.”  PARSS at 69.   
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Similarly, in this case no competent evidence was presented about any 

systemic facilities issues in low-wealth school districts around the Commonwealth.  

Little or no evidence was presented regarding the facilities in the 490 school districts 

that did not present a witness to testify.  Further, as in PARSS, the facilities evidence 

that Petitioners’ did present was plainly distorted.  Petitioners relied on cherry-

picked photographs and testimony that was specifically intended to make their 

facilities look bad, but failed to persuasively do so.  Petitioners’ carefully-curated 

photographs and testimony repeatedly relied on, among other things, pictures of 

facilities that are no longer in use; conditions that have been fixed; and close-up 

photographs with little or no context.  Tellingly, when Legislative Respondents 

introduced videos that Petitioners William Penn and Panther Valley placed on their 

own websites, these videos depicted clean, functional and structurally sound 

buildings that bore little resemblance to the “crumbling” facilities that Petitioners 

sought to portray through their selective trial presentation.  [LR’s Findings ¶¶ 854–

56, 1222].    

Further, while all Petitioner Districts presented testimony regarding various 

complaints they had with their facilities, only one (William Penn) provided evidence 

regarding a reasonably current facilities study, and William Penn’s former 

superintendent expressly acknowledged that none of its facilities conditions were 

creating a safety or danger issue for students.  [LR’s Findings ¶ 1211].  Significant 
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capital projects are ongoing in many Petitioner Districts.  For instance, William Penn 

has recently put new roofs on several of its buildings and acknowledged that its 

biggest facilities issue, relating to heating and cooling, is being addressed with 

ESSER funding.  [Id. at ¶¶ 1212–14].    Similarly, Lancaster is in the middle of a 

four-phase plan to rebuild or renovate all twenty of its school buildings, under which 

the renovations/rebuild at fifteen of its twenty buildings has already been completed 

(including, at one middle school, a $3.3 million outdoor play deck).  [Id. at ¶¶ 695–

700].  Wilkes-Barre recently completed construction on a new state of the art high 

school that all of its students will have the opportunity to attend.  [Id. at ¶¶ 1098–

110]. 

In short, just as in PARSS, Petitioners failed to present probative evidence to 

establish that a substantial number of low-wealth districts are unable to provide safe 

and adequate physical facilities for learning.  At most, they have demonstrated that 

if Petitioner Districts had more money, they would be able to provide improved 

facilities.   

d. Petitioners’ Evidence Does Not Demonstrate That 
Low-Wealth Districts Lack The Basic 
Instrumentalities Of Learning 

Petitioners also failed to demonstrate that a substantial number of low-wealth 

school districts are unable to provide the basic instrumentalities of learning.  As in 

PARSS, in which Judge Pellegrini commented that only a small number of witnesses 
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testified regarding the alleged inability of their schools to maintain updated 

textbooks,16 Petitioners’ evidence regarding the basic instrumentalities of learning 

in place in their school districts was inconsistent. Petitioner Districts made no 

concerted effort to demonstrate that they are unable to afford the basic 

instrumentalities of learning, instead focusing their testimony on the lack of 

supplemental supports and interventions that they believe would assist them in 

overcoming the negative impact of poverty on student achievement. 

With respect to the basic instrumentalities of learning, the evidence 

established that many of the Petitioner Districts have undertaken recent curriculum 

revisions, and all testified regarding some purchases of new reading materials, 

literature, textbooks and/or online instructional materials, sometimes with the use of 

ESSER funds. [LR’s Findings ¶¶ 387, 551, 714–15, 738, 865, 1006, 1014, 1124, 

1226].  Regarding student technology, some Petitioner Districts (such as Lancaster 

and Wilkes-Barre) were already in the process of providing one-to-one computers to 

all students at the time the pandemic hit.  [Id. at ¶¶ 710, 1123].  Currently, all

Petitioner Districts have completed a one-to-one Chromebook or iPad initiative, 

many with the use of ESSER funding.17  [Id. at ¶¶ 387, 557, 710–11, 858, 1003, 

16 PARSS at 77. 
17 Although Petitioners predict that they might not be able to afford to maintain the 
recently purchased technology in the future, these self-serving prognostications 
cannot form the basis of declaratory or injunctive relief today—and Petitioners’ 
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1123, 1223].  Many Petitioner Districts also testified about other forms of technology 

in use, such as Smart Boards and Promethean Boards; Google Classroom; digital 

libraries; parent communications and/or learning management systems; and Wi-Fi 

hotspots. [LR’s Findings at ¶¶ 387, 556–57, 860–62, 1113, 1614].   

Further, no evidence was presented that students in low-wealth districts 

generally lack desks, chairs, tables, writing materials or other traditional 

instrumentalities of learning. In short, Petitioners failed to prove that a substantial 

number of low-wealth districts are financially unable to supply students with the 

basic instrumentalities of learning. 

2. Low-Wealth Districts in Pennsylvania, Including Petitioner 
Districts, Are Able To Provide More Than The Opportunity 
To Receive A Basic K-12 Education 

The evidence presented at trial shows that not only are low-wealth districts in 

Pennsylvania, including Petitioner Districts, able to offer a basic education to their 

students, they offer opportunities that go far beyond.  These opportunities are 

detailed at length in LR’s Findings and, for the purpose of efficiency, will not be 

repeated here. 

strategically dire predictions have been noticeably wrong in the past.  Compare
William Penn II, 170 A.2d at 448, n.13 (contending that if Shenandoah Valley’s 
graduation rates persisted on their current track, only 36% of its students would 
graduate high school in 2016-17) with LR’s Findings ¶ 1031 (in 2019-20 school 
year, Shenandoah Valley’s four-year cohort graduation rate was 87.18%). 



55 

The spending choices made by Petitioner Districts negate any claim that local 

control over education is illusory.  To use just one example, over the past several 

years, Wilkes-Barre has incurred debt (and future debt service) to install a new 

natatorium with an eight-lane swimming pool that will be open to the community; is 

in the process of constructing a new multi-purpose athletic field; has installed a 

fitness center, 3D printer and student video production facility in its high school; has 

created STEM, Business and Creative and Performing Arts Academies; and has 

steadily increased its unassigned fund balance to $7.4 million, along with a $20 

million capital reserve fund, and a $22-24 million capital improvement fund.   [LR’s 

Findings ¶¶ 1050, 1078, 1098–1100, 1134–35].   

It is not for Legislative Respondents to question the wisdom of these local 

fiscal decisions.  However, a school district may not credibly make the types of 

financial decisions described above while simultaneously claiming that it lacks the 

money required to provide a minimally adequate education to its students.  It was 

Wilkes-Barre’s local school officials, not the General Assembly, who made the 

decision to increase its unassigned fund balance and make the other purchases 

described above rather than spend the funds on additional professional support 

personnel, instrumentalities of learning, etc.  The same is true with respect to the 

spending choices made by other Petitioner Districts.   
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F. Petitioners’ Proposed Construction Of The Education Clause 
Would Provide No Judicially Manageable Standards 

In contrast to Legislative Respondents’ straightforward construction that the 

education system must provide students in all parts of the Commonwealth with the 

opportunity to receive a basic K-12 education, the interpretation proposed by 

Petitioners and their amici, to the extent it can be ascertained at all, would not 

provide judicially manageable standards for adjudicating constitutional compliance.   

Petitioners and their amici propose various constructions of the Education 

Clause.  For instance, at one point, Petitioners assert that “the General Assembly is 

obligated to provide every student in the Commonwealth with a high-quality, 

contemporary education.”  [Pet. Brief at 7].  Elsewhere, they argue that “the 

Education Clause requires the General Assembly to maintain and support a system 

of public education that provides all children with the resources they need to become 

engaged, college-and-career ready citizens, prepared to actively participate in the 

modern economy and democratic process.”  [Id. at 32].  For his part, the AG proposes 

to define the Education Clause as directing the General Assembly “to provide 

continuing support for a comprehensive, effective, and contemporary system of 

education that prepares all Pennsylvania children for career and civic life.”  [AG 

Brief at 3].  None of these proposed interpretations would provide for judicially 

manageable standards.  
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Rather than attempting to articulate a manageable test for measuring 

compliance with their proposed constitutional construction, Petitioners seek to duck 

the issue by incorrectly claiming that Legislative Respondents are trying to 

“relitigate the Supreme Court’s justiciability decision in this case.”  [Pet. Brief at 

29].  However, this bold proclamation is simply not true.  While the Supreme Court 

held that the Petition should not have been dismissed because some judicially 

manageable standard might be conceived, it did not weigh in as to what that standard 

might be.  Indeed, contrary to Petitioners’ argument, in William Penn II, the Supreme 

Court acknowledged that “[i]t would be folly to suggest that creating a practicable 

standard by which courts might define and measure the thoroughness and efficiency 

of a given statutory educational scheme presents no formidable challenge.”  170 

A.3d at 450.  The Court found that it was premature to do so at the preliminary 

objections stage, however, since “we must remember that the question presented is 

not what standard a court might employ in assessing the General Assembly’s 

satisfaction of its mandate, but whether any conceivable judicially enforceable 

standard might be formulated and applied after the development of an adequate 

record consisting of an array of proposals as to how the court might fairly assess 

thoroughness and efficiencies.”  Id. (emphasis in original). 

Now that the time has come to articulate such a proposed standard, Petitioners 

cannot do so.  The construction advocated by Petitioners and the AG would each 
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require the General Assembly to ensure that “all children” are able to attain certain 

end goals defined in terms of career readiness and civic engagement.  While such an 

ideal standard might make a good political campaign talking point, the reality is that 

it would create a requirement that cannot be meaningfully measured and is 

impossible to actually attain.  For instance, as acknowledged by former Springfield 

Township Superintendent Nancy Hacker (who was offered by Petitioners to provide 

testimony regarding an illustrative higher-wealth district) even school districts that 

are considered “adequately funded” have students who perform poorly on 

standardized tests, fail to graduate, do not attend college and/or fall short on some 

other career readiness measure.  [LR’s Findings ¶¶ 1449–52].   

Therefore, a thorough and efficient system of public education clearly cannot 

be defined as one in which every student in Pennsylvania actually meets some 

particular achievement or attainment goal.  Yet, when Petitioners’ proposed test is 

stripped of the utopian descriptor “all students,” what is left is a vague standard that 

is not susceptible to judicial management.  As the Supreme Court has recognized, 

constitutional compliance cannot be measured simply by whether the standards set 

by the General Assembly, PDE and/or the State Board are met.  Such academic 

standards “necessarily are mutable, and are ill-suited, as such, to serve as a 

constitutional minimum now or in the future.”  William Penn II, 170 A.3d at 293.  

Similarly, PDE concedes that the goals in its ESSA plan are “ambitious” and were 



59 

not developed with the Pennsylvania Constitution in mind.  [LR’s Findings at ¶¶ 

1686–87].   

This same point was recently recognized by the Florida Supreme Court in 

Citizens for Strong Schools, Inc. v. Florida Bd. of Educ., 262 So.3d 127 (Fla. 2019), 

where the court found that there is no judicially manageable standard for measuring 

whether an education is “high quality.”18 Id. at 141.  Indeed, that term – like the 

PDE’s goal of providing students with a “world class education” – can reasonably 

be viewed as “puffing.”  Id.  Consistent with prior school funding precedent in 

Pennsylvania, the Florida Supreme Court rejected the argument that a “high quality” 

system is whatever the current legislature says it is, “so long as some acceptable—

yet unknown—percentage of all subgroups of students” achieve satisfactory levels 

on standardized assessments.  Id. at 141–42.  The court further recognized that 

adopting current standards as the constitutional minimum “would have the perverse 

effect of encouraging the weakening of curriculum standards in order to achieve 

higher passage rates and to satisfy court-imposed requirements.”  Id. at 142 

(emphasis in original).  

18 Unlike in this case, where Petitioners seek to read the absent words “high quality” 
into Pennsylvania’s Education Clause, Florida’s Constitution actually uses those 
words.  Fla. Const. art. IX, § 6 (“uniform, efficient, safe, secure and high quality”). 
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Setting any particular achievement standard as a constitutional minimum for 

a “high quality” education would also fail to provide manageable standards because 

educators uniformly recognize that schools must be evaluated holistically, and not 

simply on the basis of one or two indicators, such as standardized test scores.19  For 

this reason, PDE developed the Future Ready PA Index, a tool that provides a broad, 

holistic view of schools based on multiple input and outcome factors.  [LR’s 

Findings ¶¶ 129, 1688–91, 1752].  Some school districts fare relatively well in some 

measures (e.g. career-and-college readiness measures, rigorous courses of study, 

growth measures and/or graduation rates), but not as highly in others.  [Id. at ¶¶ 

1785–1851].  Thus, while these items may be useful tools for educators, the PA 

Future Ready Index is simply not suited to be an up-or-down measure of 

constitutional compliance.  For this reason, it is not surprising that Petitioners rely 

largely on standardized test scores and anecdotal evidence, and have not attempted 

to articulate any manageable test derived from the PA Future Ready Index (or 

elsewhere) for determining whether a constitutional violation has occurred and, if 

so, what would need to be demonstrated to cure such a violation.   

19 Certainly, the test cannot simply be whether one goes to college or secures a high-
paying job, as there are many other economic, social and community factors that 
influence these outcomes (including, but certainly not limited to, the availability of 
good jobs in a community and the high cost of college). 
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Petitioners’ proposed construction also uses vague descriptors that cannot be 

accurately measured by reference to standardized test scores or other objective 

factors.  For instance, with respect to proposed definitions that involve the education 

system preparing students “to actively participate in the modern economy and 

democratic process” or “for career and civic life,” no practicable test can be 

developed for determining when these vague goals are met.  However, the evidence 

clearly showed that the instruction provided in Petitioner Districts does afford 

students the opportunity to achieve them.  For instance, William Penn’s 

mathematical course offerings “were prepared to provide students with opportunities 

to acquire the mathematical knowledge, skills, and modes of thought needed for 

daily life and effective citizenship, as well as to prepare students for post-secondary 

education and employment.”  Similarly, its Law & Government class “aims to 

prepare students for the rights, responsibilities, and privileges of adult citizenship in 

the United States.”  [LR’s Findings ¶¶ 1183, 1189].  Indeed, it is telling that the only 

two Individual Petitioners whose testimony was offered in this case both testified 

that they are involved in civic and volunteer activities and do believe that they are 

or will be productive and contributing members of society.  [LR’s Findings at ¶¶ 

1646–47 (Horvath), 1665–67 (S.A.)]. 

As discussed above, Pennsylvania students, including those in low-income 

districts, generally receive the opportunity to participate in appropriate coursework, 
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aligned with state standards and taught by effective teachers.  In 2019-20, 

approximately 9 out of every 10 Pennsylvania students graduated from high school 

(five-year cohort), indicating that they had satisfied the proficiency expectations set 

by their local school district.  Petitioners simply did not prove that Pennsylvania’s 

students are systemically unprepared to actively participate in the modern economy 

or civic life due to insufficient levels of school funding.  

Finally, there is simply no limiting principle to Petitioners’ proposed 

construction of the Education Clause, other than that the General Assembly must 

fund anything that local school officials believe to be in the “educational interest of 

their students.”  This was illustrated, for example, by Lancaster School District’s 

effort to justify its decision to purchase iPads for all of its students, instead of the 

much less expensive Chromebooks that virtually every other trial witness deemed 

sufficient for his/her district. Lancaster’s witness testified simply that school 

officials “found that it was in the educational interest of their students” to opt for the 

more expensive alternative.  [Pet. Proposed Findings at ¶ 256; see also 1/26/2022 

N.T. at 11154 ((Costello) justifying expenses relating to Wilkes-Barre’s new state-

of-the-art high school on the basis that “just because children are economically 

disadvantaged … they still deserve nice things”)].   In short, Petitioners’ proposed 

interpretation of the Education Clause does not provide any judicially manageable 

standard that would permit this Court or future courts to determine whether the 
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current system is unconstitutional and, if so, how we will measure when such alleged 

constitutional violation has been cured.  Instead, they seem to believe that school 

districts must be provided with the funds to afford whatever resources they believe 

to be educationally beneficial. 

G. The General Assembly Is Not Required To Accept Petitioners’ 
Belief That Any Alleged Deficiencies In The Education System Are 
Caused By Inadequate Funding Or Would Be Cured Through 
Additional Funding 

As discussed above, decisions regarding budgetary matters and education 

policy rest primarily in the hands of the General Assembly, as the people’s elected 

representatives, and its actions are entitled to deference unless they clearly violate 

the Constitution.  A reasonable legislator who would like to see improvement in our 

public schools could easily disagree with Petitioners’ assertion that achievement 

gaps or other alleged deficiencies are caused by inadequate funding.  Furthermore, 

while Petitioners presented copious, and apparently sincere, testimony regarding 

specific educational resources, programs and interventions that they believe would 

lead to improved educational outcomes, there is no constitutional requirement that 

the General Assembly reach the same conclusions or provide sufficient funds to 

support Petitioners’ desired educational initiatives.   
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1. The General Assembly Is Entitled To Considerable 
Deference On Matters Concerning School Spending 

Courts in Pennsylvania and elsewhere have repeatedly given deference to the 

legislature’s decisions concerning school funding, except where those decisions fail 

to meet a minimum constitutional threshold.  Relevant Pennsylvania cases are 

discussed in Section IV.A, supra, and other state courts have agreed.  For instance, 

in City of Pawtucket v. Sundlun, 662 A.2d 40, 63 (R.I. 1995), the Rhode Island 

Supreme Court acknowledged outcome disparities in poorer districts, as well as poor 

student achievement among students living in poverty, but nevertheless stated: 

[T]he legislative and the executive offices have the 
responsibility to allocate limited and often scarce 
resources among the virtually unlimited needs and 
demands not only to support education but also to care for 
the sick, to support the poor, to maintain our highways, to 
provide for the safety of our citizens, and numerous other 
demands.  A judge accustomed to the constraints implicit 
in adversary litigation cannot feasibly by judicial mandate 
interfere with this delicate balance without creating chaos.   

Id. at 63.   

Similarly, in Hornbeck, the Maryland Supreme Court observed that the 

relevant question in school funding cases “is not whether education is of primary 

rank in the hierarchy of societal values, for all recognize and support the principle 

that it is.”  458 A.2d at 790.  Still, “it is not within the power or province of members 

of the Judiciary to advance their own personal wishes or to implement their own 

personal notions of fairness under the guise of constitutional interpretation.  The 
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quantity and quality of educational opportunities to be made available to the 

State’s public school children is a determination committed to the legislature or to 

the people of Maryland through the adoption of an appropriate amendment to the 

State Constitution.”  Id. (emphasis added); see also Neeley v. W. Orange-Cove 

Consol. Indep. Sch. Dist., 176 S.W.3d 746, 784 (Tex. 2005) (“The Legislature alone 

is to judge what means are necessary and appropriate for a purpose which the 

Constitution makes legitimate.  The legislative determination of the methods, 

restrictions, and regulations is final, except when so arbitrary as to be violative of 

the constitutional rights of the citizen” (citation omitted)); Sch. Admin. Dist. No. 1 

v. Commr., Dept. of Educ., 659 A.2d 854, 858 (Me. 1995) (“Although, as we have 

stated on other occasions, education is perhaps the most important function of state 

and local governments, under our Constitution, the level of state support is largely a 

matter for the Legislature”) (quotation marks and citations omitted)).  

Throughout this case, Petitioners’ have consistently argued that “the demands 

of the Education Clause may not jostle with non-constitutional considerations.”  

[Pet. Brief at 51–52].  However, such argument is misplaced for multiple reasons.  

First, Petitioners misconstrue the relevant language from the William Penn II

decision upon which they rely, which merely supports the Court’s general 

conclusion that the judiciary cannot shirk from its duty to determine whether the 

General Assembly’s actions meet its minimum constitutional duties.  Indeed, 
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Petitioners’ argument would lead to the absurd result that the Commonwealth may 

not spend a dime on any activity not mentioned in the constitution, including many 

vital health and human services provided or funded by the Commonwealth, until the 

judicial branch has ruled that Pennsylvania has satisfied its obligations under the 

Education Clause. 

Equally important, Petitioners’ argument overlooks the obvious point that 

authority to manage the Commonwealth’s fiscal affairs and to enact a balanced 

budget are themselves constitutional obligations delegated to the non-judicial 

branches.  Article VIII, § 12 of the Pennsylvania Constitution requires the Governor 

to submit to the General Assembly a balanced operating budget for the ensuing fiscal 

year, setting forth in detail “(i) proposed expenditures classified by department or 

agency and by program and (ii) estimated revenues from all sources.”  Pa. Const. 

art. VIII, § 12.  After the Governor presents his budget, the House and Senate 

Appropriations Committees conduct budget hearings; budget negotiations occur 

between the House, Senate and Governor’s Office; the General Assembly adopts a 

final budget bill for the Governor’s signature or veto; and, if the Governor signs the 

budget bill or fails to take any action, it becomes law.  [LR’s Findings ¶¶ 235–39].  

The Constitution also assigns appropriations responsibilities to the General 

Assembly, and provides that operating budget appropriations by the General 
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Assembly “shall not exceed the actual and estimated revenues and surplus available 

in the same fiscal year.”20  Pa. Const. art. VIII, § 12.    

  Petitioners may wish that the General Assembly had budgeted additional 

funds to support educational initiatives such as expanded preschool, smaller class 

sizes, increased student supports, etc.  However, the level of funding to be provided 

and how those funds are spent present policy questions for the legislature and for 

state and local education officials.  In making budgetary decisions, the legislature 

must consider all of the Commonwealth’s spending needs, as well as other important 

fiscal objectives such as minimizing the tax burden on citizens.  The Constitution 

does not prohibit the General Assembly from striking this balance differently than 

Petitioners or their experts (or even this Court) would do if they had policymaking 

responsibility.  

20 The AG disingenuously argues that Legislative Respondents do not have a 
monopoly on determining the needs of the Commonwealth.  However, such 
argument is a red herring.  The case upon which the Attorney General relies, Carter 
v. Chapman, 270 A.3d 444, 461 & n. 18 (Pa. 2022), concerned the level of deference 
to be given to a congressional redistricting plan that was passed by the General 
Assembly, but vetoed by the Governor.  By contrast, the statutes and budgets that 
comprise Pennsylvania’s education funding system have been enacted into law in 
accordance with the required legal processes.  [See also LR’s Findings ¶ 240 
(testimony from Executive Respondents’ designee on school financing that the 
Commonwealth has made “sustained investments in education”)]. 
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2. A Reasonable Legislator Could Conclude That Any 
Deficiencies In Educational Outcomes Are Not Caused By 
Inadequate Funding 

A reasonable legislator is not bound to accept Petitioners’ belief that 

achievement gaps or other alleged deficiencies in the public education system are 

caused by inadequate funding.  The evidence presented at trial makes clear that the 

likely impact additional spending would have on educational outcomes, if any, 

remains the subject of vigorous academic debate.  Reasonable minds can and do 

differ on this important topic.  Accordingly, it cannot be determined that the General 

Assembly’s decisions regarding the level or distribution of education funding 

clearly, plainly and palpably violate the Constitution.   

In advancing their hypothesis that increased spending in low-wealth districts 

would improve student outcomes, Petitioners rely largely on the testimony of their 

expert witness, Dr. Rucker Johnson.  Yet, Dr. Johnson admitted that while his own 

research supports such a conclusion, the bulk of prior academic studies concluded 

that there was no relationship between increased education spending and improved 

student achievement.  Further, while Dr. Johnson understandably believes that his 

own work improves on the quality of previous research, he acknowledged that other 

scholars for whom he has tremendous respect have studied the relationship between 

spending and achievement and have reached conclusions that differ from his own.  

[LR’s Findings ¶¶ 2091–92].  To the extent Petitioners take the position that the 
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research by Dr. Johnson and his colleagues has settled this longstanding debate, it 

simply is not accurate.  [Id. at ¶¶ 2218–19].  Indeed, just in 2019, the Florida 

Supreme Court noted that a trial court had concluded after a lengthy trial that “the 

weight of the evidence … establishes a lack of any causal relationship between 

additional financial resources and improved student outcomes.”  Citizens for Strong 

Schools, 262 So.3d at 143 (emphasis in original). 

 A primary reason that uncertainty and difference of opinion persist on this 

important policy topic is that many personal, family and community factors can 

impact educational outcomes.  [LR’s Findings ¶ 1671–82].  Dr. Johnson conceded 

that it is “extremely difficult” to disentangle higher achievement due to school 

quality from that attributable to out-of-school factors like parental wealth and 

socioeconomic advantage.  [Id. at ¶ 2087].   Throughout the trial, Petitioners 

consistently sought to conflate low-wealth school districts with low-spending school 

districts.  However, the two are obviously not the same thing.21  [LR’s Findings ¶ 

2055–56].     

Similarly, Petitioners have failed to “disentangle” many possible causes for 

differences in attainment level (e.g. graduation rates and college attendance).  

Petitioners ask the Court to simply assume that differences in attainment level are 

21 Petitioners’ failure to prove causation is discussed in more detail in Section XVIII 
of LR’s Findings and Section V of Senator Corman’s Brief. 
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caused by inadequate preparation, which in turn result from insufficient funding.  

But, as former Secretary Ortega acknowledged, college admission and completion 

numbers cannot tell the whole story as to who is prepared to go to college or whether 

they finish.  There are many students who graduate from high school who may be 

sufficiently prepared to go to college, but do not do so because they are unable to 

afford it.  [LR’s Findings ¶ 1959].  Economic barriers to attending college can impact 

economically-disadvantaged students more than others.  [Id. at ¶ 1960–61].  Yet, 

Petitioners disregard the undeniable impact of all of these other factors, and simply 

take as a given truth the conclusion that they want this Court to reach, i.e., that 

outcome and attainment disparities would be remedied by providing more money to 

low-income school districts.  Petitioners’ belief may be one reasonable viewpoint, 

but it is not the only logical conclusion that can be drawn.  Those responsible for 

developing fiscal and educational policy in Pennsylvania are free to use their own 

judgment on the issue and are not required to accept the views of Petitioners or other 

education funding reform advocates. 

3. A Reasonable Legislator Could Adopt Budget Priorities 
Different From The Education Spending Increases 
Advocated By Petitioners 

The evidence also showed that a reasonable legislator who must balance all

of the Commonwealth’s needs could adopt budget priorities different from those 

favored by education funding advocates.  Notwithstanding the Petitioners’ apparent 
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certitude that additional education funding would cure the ills that they sought – and 

failed – to prove at trial, the evidence does not require policymakers to act in lockstep 

with that belief.  Indeed, the evidence presented at trial demonstrated meaningful 

instances in which vast sums of money have been spent on educational programs 

and interventions, many of which are similar to those advocated by Petitioners here, 

with little or no gains to show for it.   

For example, while many of Petitioners’ witnesses argued for the importance 

of reducing class sizes, their own expert Dr. Noguera agreed that “there is no 

consensus” as to whether class size can have a material impact on student learning, 

that allocating resources to reduce class size is “very expensive,” and that the 

potential benefits of class size reduction must be weighed against the benefits of 

other uses of those funds.22  [LR’s Findings, ¶ 2039].  Further, Petitioners presented 

no evidence that would support a conclusion that class sizes in low-wealth districts 

are systemically higher than in higher wealth districts, and their evidence regarding 

class size was primarily anecdotal and not based on any comprehensive, data-driven 

analysis.  [LR’s Findings, ¶¶ 429, 488, 747, 898, 1020].  Indeed, some of Petitioner 

Districts, such as Lancaster, Shenandoah Valley and Wilkes-Barre, have managed 

22 Pennsylvania’s pupil-teacher ratio, which is the 15th smallest in the nation as of 
2019, has decreased to 13.9 pupils-per-teacher and is at its lowest level in the past 
nine years.  [LR’s Findings at ¶¶ 428–29]. 
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to keep class sizes comparatively low.  [Id. at ¶ 748, 1020, 1143; see also id. at ¶ 

1424 (Otto-Eldred website touting its small class sizes)].   

Similarly, the effectiveness of other initiatives advocated by Petitioners such 

as after-school and summer school programs is “somewhat mixed.”  [LR’s Findings 

¶ 2040].  Indeed, Dr. Noguera conceded that it is “possible” that Pennsylvania could 

spend significant monetary sums to implement one or more recommended strategies 

for improving achievement, only for future researchers to find that the results were 

disappointing.  [Id. at ¶ 2044].  This is not some remote hypothetical.  A compelling 

real-world example of this possibility was revealed during the testimony of Steven 

Barnett, Petitioners’ expert on the topic of preschool education.   

Dr. Barnett acknowledged that “[a]lthough public investment in preschool 

programs has expanded for more than a half century, important questions remain 

about the long-term effects of large-scale public programs.”  [LR’s Findings, ¶ 

1875].   Tens of billions of dollars have been spent on Head Start, the predominant 

preschool program in the country for the past 50 years, with more than $20 billion 

spent nationally in 2019 alone on Head Start and state funded pre-K programs.  [Id.

at ¶¶ 1870–73].  Yet, despite the vast sums of money spent, research has found that 

Head Start has produced “disappointing” results.  The program did not “generate 

substantial persistent improvement in outcomes,” with its impact effectively fading 

out after third grade.  [Id. at ¶¶ 1881–83].   
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Dr. Barnett believes that differently constructed pre-school programs would 

yield different results.  However, in determining an appropriate level of public 

education spending, the legislature is not required to accept such prediction – or to 

agree with Petitioners’ other spending priorities.  Rather, policymakers may 

reasonably consider that large-scale expenditures on even the most widely accepted 

educational programs and initiatives will not necessarily produce the anticipated 

results and that those Commonwealth tax dollars may be needed for other important 

priorities.    

H. Neither the Constitution Nor Any Current Pennsylvania Statute 
Requires The Commonwealth To Determine What It Would Cost 
To Meet State Standards Or To Calculate Adequacy Targets 

Petitioners also vigorously advance the view that the General Assembly has 

acted irrationally by declining to start its budget process by first conducting a study 

to determine what it would cost to accomplish its educational goals.  [Pet. Brief at § 

VI.C.1.].  Yet, such argument is just another example of Petitioners asking this Court 

to elevate Petitioners’ views above those of the policymakers who have been elected 

by the people of Pennsylvania to make such decisions.  Indeed, even the Washington 

Supreme Court’s decision in McCleary, upon which the Petitioners rely heavily, 

found that “[o]rdering the legislature to do yet another cost study crosses the line 

from ensuring compliance with article IX, section 1 into dictating the precise means 
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by which the State must discharge its duty” which “fails to respect the division of 

constitutional responsibilities.”  269 P.3d at 259.   

While Pennsylvania and many other states have, at some point in time, 

sponsored so-called costing out studies, the General Assembly is well within its 

reasonable discretion to determine that conducting such a study at this time would 

be a needlessly expensive exercise that is unlikely to provide useful guidance.  

Expert testimony presented by Legislative Respondents provided substantial 

grounds for doubting the validity and efficacy of costing out studies in general, as 

well as the specific Pennsylvania costing out study conducted by Augenblick, 

Palaich and Associates in 2007.  [LR’s Findings ¶¶ 327–368].  In the words of Max 

Eden, “there is no plausibly credible way to assert that X amount of money will yield 

Y result with any strong degree of confidence.”  [Id. at ¶ 332].  Further, Legislative 

Respondents and the PDE have rebutted Petitioners’ argument that the calculation 

of adequacy targets and shortfalls is required under current Pennsylvania law.  [LR’s 

Findings ¶¶ 2003, 2473].  In short, the General Assembly is not legally required to 

attempt to ascertain the cost of reaching any particular educational goal as part of its 

budgetary process and whether or not to undertake or rely upon such a study lies 

within the sole discretion of the legislature. 23

23 Petitioners’ argument that “Respondents do not dispute that updating 
Pennsylvania’s adequacy targets reveals massive shortfalls” is deliberately 
misleading.  [Pet. Brief at 39].  Legislative Respondents have demonstrated that the 
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I. School Finance Litigation From Other Jurisdictions Further 
Supports Legislative Reluctance To Implement Massive School 
Spending Increases And Judicial Deference To The General 
Assembly 

The history of school funding reform litigation in the United States provides 

another sound reason why a reasonable legislator might opt against the massive 

education spending increases sought by Petitioners at the expense of other fiscal 

priorities.  In the words of the Nebraska Supreme Court: “[t]he landscape is littered 

with courts that have been bogged down in the legal quicksand of continuous 

litigation and challenges to their states’ school funding systems.”  Nebraska Coal. 

for Educ. Equity & Adequacy (Coal.) v. Heineman, 731 N.W.2d 164, 183 (Neb. 

2007).  This Court should decline to add Pennsylvania to that list. 

The most notorious example of school funding litigation gone awry is the New 

Jersey Supreme Court’s half-century odyssey in the Robinson and Abbott cases.  As 

summarized by various courts, “The New Jersey Supreme Court first struck down 

the state’s funding system in 1973.  A generation later, the court had decided a string 

of cases on the issue and struck down three enactments as unconstitutional.”  

original “adequacy shortfall” numbers calculated by APA were unscientific and 
invalid, and therefore any attempt to “update” those numbers is equally meaningless.  
Indeed, the absurdity of the calculations performed by Petitioners’ expert, Dr. Kelly, 
is revealed in the fact that he estimates “adequacy shortfalls” for between 82–86% 
of all Pennsylvania school districts – including many districts that have 
demonstrated great academic success – notwithstanding that Pennsylvania is one of 
the highest spending states on education and has achievement rates above the 
national average.  [LR’s Findings ¶¶ 2006–13]. 
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Nebraska Coal., 731 N.W.2d at 183.  The situation in New Jersey has been 

characterized as a “morass” caused by the “decades-long struggle of the Supreme 

Court of New Jersey” to define what constitutes the “thorough and efficient” 

education specified in that state's constitution.  City of Pawtucket, 662 A.2d at. 59. 

While an extensive discussion of the New Jersey courts’ decades-long 

struggle with this issue is beyond the scope of this brief, a quick overview is 

worthwhile.  In Robinson v. Cahill, 303 A.2d 273 (N.J. 1973), decided nearly 50 

years ago, the New Jersey Supreme Court first determined that the state’s school 

funding scheme violated the education clause of the New Jersey Constitution.   After 

several years of judicial and legislative action to determine an appropriate remedy, 

the New Jersey Supreme Court held that the newly-enacted Public School Education 

Act of 1975 (“PSEA”) was facially compliant with New Jersey’s education clause 

and upheld it as constitutional if fully funded.  Robinson v. Cahill, 355 A.2d 129 

(N.J. 1976). 

In February 1981, plaintiffs filed their complaint in Abbott, arguing that the 

PSEA, as funded, was unconstitutional because the financial disparities among the 

school districts remained excessive and the issues raised eight years earlier in 

Robinson had not been overcome.  In 1990, after more than 9 years of additional 

proceedings, the New Jersey Supreme Court upheld an administrative law judge’s 

findings that the school funding law was unconstitutional as to certain poorer urban 
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districts (which become known as the “Abbott districts”).  Abbott v. Burke, 575 A.2d 

359 (N.J. 1990).   

After additional years of litigation including multiple trips to the New Jersey 

Supreme Court, in 1996 the New Jersey Legislature passed the Comprehensive 

Education Improvement & Financing Act of 1996 (“CEIFA”), which plaintiffs 

promptly challenged as being unconstitutional for failing to comply with the 

previous rulings in Abbott.  The Supreme Court found that CEIFA may someday 

result in improved educational opportunity for all New Jersey public school students, 

but that the new law was incapable of assuring that opportunity for children in the 

Abbott districts for any time in the foreseeable future.  Accordingly, the Court 

ordered additional remedial relief.  Abbott v. Burke, 693 A.2d 417 (N.J. 1997).  The 

next eleven years after that saw a continuous stream of litigation over the 

constitutionality of school funding under the CEIFRA, with no less than eight 

substantive Supreme Court rulings through 2008, when the New Jersey legislature 

enacted a new school financing law, dubbed the School Funding Reform Act 

(“SFRA”).   

In 2009, New Jersey’s Supreme Court found the SFRA constitutional for 

students in the Abbott districts and statewide.  Abbott v. Burke, 971 A.2d 989 (N.J. 

2009).  However, following funding cuts in the SFRA, the plaintiffs filed a motion 

to enforce the Court’s previous decisions, resulting in the report of a special master, 
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who concluded that the SFRA was underfunded.  In 2011, the Supreme Court found 

that the failure to fund the SFRA had caused harm to at-risk students in districts 

across the state.  Abbott v. Burke, 20 A.3d 1018 (N.J. 2011).  Litigation regarding 

the State’s compliance with the various Abbott decisions has continued unabated 

through today. Most recently, in December 2021, the Supreme Court appointed 

another special master to consider the issue.  Abbott v. Burke, 265 A.3d 1245 (N.J. 

2021). 

Notably, this half-century of litigation has not resulted in New Jersey 

achieving meaningful progress towards closing its achievement gaps.  As Dr. 

Johnson conceded, New Jersey continues to have one of the highest achievement 

gaps in the country between economically disadvantaged and non-economically 

disadvantaged students, and has managed to close its equity gap by only 20 percent 

– meaning that 80 percent of the gap still remains. [1/21/22 N.T. at 9707 (Johnson)].  

This “volume of litigation and the extent of judicial oversight provide a chilling 

example of the thickets that can entrap a court that takes on the duties of a 

Legislature.”  City of Pawtucket, 662 A.2d at 58–59.   

New Jersey is not alone.  Other states have experienced similarly unsatisfying 

results.  For instance, California’s school funding system was found unconstitutional 

more than 50 years ago in the seminal case of Serrano v. Priest, 487 P.2d 1241 (Cal. 

1971) and has seen decades of school funding reform, including the current Local 
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Control Funding Formula favorably cited by Dr. Johnson and other education 

funding advocates.  Yet, dramatic achievement gaps persist in California in measures 

such as standardized test scores, high school graduation rates and college 

completion.  [LR’s Findings ¶ 2111].  Similarly, in Davis, 804 N.W.2d 618, the 

South Dakota supreme court noted that “a complex set of socioeconomic factors and 

experiences contributes to the achievement gap, and no other state has been able to 

eliminate the gap,” including those spending substantially more per pupil than South 

Dakota.  Id. at 640 (emphasis added).  The Davis court found based on the trial 

record in that case that the “correlation between the school funding system and poor 

academic results is not readily apparent,” noting in particular expert testimony about 

“New Jersey and Wyoming experiences where student expenditures were 

significantly increased over time without measurable improvements in student 

achievement.”  Id. 

Similarly, in Missouri v. Jenkins, 515 U.S. 70, 79–80 (1995), a federal school 

desegregation case involving the Kansas City, Missouri school district (“KCMSD”), 

the district court awarded remedies “in which it candidly has acknowledged that it 

has ‘allowed the District planners to dream’ and ‘provided the mechanism for th[ose] 

dreams to be realized.’”  Id. at 79–80.   The U.S. Supreme Court observed that the 

district court went “to great lengths to provide KCMSD with facilities and 

opportunities not available anywhere else in the country.”  Id. at 80.  Yet, “student 
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achievement levels were still “‘at or below national norms at many grade levels.’”  

Id. at 100; see also Vincent, 614 N.W.2d at 406–07 (noting that “Courts have turned 

toward adequacy as an alternative way to analyze school finance systems because 

previous decisions centered on equality have not lessened the disparity between 

school districts”) (citation omitted); No Knight in Shining Armor: Why Courts Alone, 

Absent Pub. Engagement, Could Not Achieve Successful Pub. School Fin. Reform in 

W. Virginia, 35 Colum. J.L. & Soc. Probs. 61, 62 (2002) (“today, more than 25 years 

after the original case was filed, West Virginia is still mired in conflict over the 

school funding issue. Many would argue it is no closer to a solution to financing 

public education than it was in 1982.”) 

This history of school finance litigation in other jurisdictions provides further 

support for a reasonable legislature to conclude that education funding advocates’ 

claims about the anticipated benefits of additional spending are overblown, and for 

this Court to be extremely reluctant to second-guess and invalidate the decisions 

made by the General Assembly in furtherance of its constitutionally delegated duties. 

*** 

The Pennsylvania Constitution “has placed the educational system in the 

hands of the legislature, free from any interference from the judiciary save as 

required by constitutional limitations.”  Twer, 447 A.2d at 225.  Thus, the views 

expressed by Petitioners and their experts do not stand on equal constitutional 
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footing with those of the General Assembly.  The Court’s role in this constitutional 

case is not to determine by a preponderance of the evidence which of the parties’ 

competing views are wiser or more persuasive as to issues such as appropriate level 

and distribution of school funding; the potential benefits of programs and 

interventions like reduced class sizes, preschool and increased professional supports; 

or the utility of costing out studies.  Instead, the Court’s duty is limited to deciding 

whether the General Assembly’s actions are reasonably related to meeting its 

minimum duties under the Constitution.  When the question is properly framed, the 

answer is a clear and resounding “yes.”  Accordingly, judgment should be entered 

in favor of Legislative Respondents on Petitioners’ claim under the Education 

Clause.    

V. THE FUNDING SYSTEM ESTABLISHED BY THE GENERAL 
ASSEMBLY DOES NOT VIOLATE THE EQUAL PROTECTION 
CLAUSE  

Petitioners’ claim under the Equal Protection Clause also fails.  Courts in 

Pennsylvania and elsewhere have routinely applied a rational basis standard to 

claims challenging school financing schemes on equal protection grounds. The 

longstanding tradition of local control over education provides a rational basis for a 

property-tax based funding system, especially where, as here, differences in local 

taxing capacity are partially offset by state funding formulas.  Furthermore, even if 
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an intermediate level of scrutiny were applied, Pennsylvania’s funding system would 

easily clear that bar. 

A. Petitioners’ General Claims Of “Discrimination” Are Subject To 
Rational Basis Scrutiny Unless The General Assembly Has Drawn 
Classifications That Interfere With A Fundamental Right.  

In their Brief, Petitioners vaguely contend that the General Assembly has 

violated the Equal Protection Clause by depriving students in low-wealth districts of 

“equal opportunity to obtain a constitutionally adequate education” and that “the 

General Assembly must ensure that the education funding system does not 

discriminate against children from low-wealth districts.” [Pet. Brief at 4, 6].  

However, as noted above, the Supreme Court has already noted that the 

Pennsylvania Constitution does not require the system of education to be uniform 

throughout the Commonwealth.  William Penn II, 170 A.3d at 424.   Further, “it is 

not per se violative of the equal protection clause for the Commonwealth to treat 

different classes in different ways.”  James v. Se. Pennsylvania Transp. Auth., 477 

A.2d 1302, 1305 (Pa. 1984).   

Consequently, except where invidious discrimination against a suspect class 

is at issue or a fundamental right has been burdened “a legislative classification must 

be sustained unless it is ‘patently arbitrary’ and bears no rational relationship to a 

legitimate governmental interest.”  Id.; see also William Penn II, 170 A.3d at 458 
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(where the government has created a classification that is not “suspect” and does not 

implicate a fundamental right, it “will be sustained if it meets a ‘rational basis’ test.”) 

In this case, as the Supreme Court has already explained, “since Petitioners 

undisputedly do not claim to comprise a class historically recognized as ‘suspect’ 

under the United States or Pennsylvania Constitutions, they are entitled to elevated 

scrutiny only if they establish that they have a fundamental right to education.”  170 

A.3d at 458.  Otherwise, Petitioners will prevail on their equal protection claim “only 

if they establish that the school financing legislation has no rational basis for the 

classification it utilizes in allocating funds at the district level.”  Id.  

B. The Pennsylvania Constitution Imposes A Duty On The 
Legislature And Does Not Create An Individual Right To A 
Particular Level Or Quality Of Education 

In William Penn II, the Supreme Court recognized that “[w]hether the 

Pennsylvania Constitution confers an individual right to education—and, if so, of 

what sort” is an issue that has never been conclusively resolved in Pennsylvania.24

This Court, however, has repeatedly declined to recognize education as a 

fundamental right.  In PARSS, Judge Pellegrini explained that “most rights that have 

24 In particular, the William Penn II Court declined to give precedential value to its 
own dictum in Wilkinsburg Educ. Ass’n v. School Dist. of Wilkinsburg, 667 A.2d 5 
(Pa. 1995), which suggested that education is a fundamental right.  170 A.3d at 461.  
Importantly, Wilkinsburg did not involve an equal protection claim.  Rather, the 
Court held that a lower court had erred in issuing a preliminary injunction, which 
prevented a school district from entering into a contract for the operation and 
management of a school, without holding an evidentiary hearing. 
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been deemed to be fundamental flow from the Bill of Rights or otherwise protect 

personal rights of every citizen to be free from unwarranted governmental 

interference.”  Id. at 125, n.76.  By contrast, challenges to benefits and services 

authorized by the General Assembly are analyzed under the rational basis test.  Id.

See also D.C. v. Sch. Dist. of Philadelphia, 879 A.2d 408 (Pa. Commw. Ct. 2005); 

Bensalem Twp. Sch. Dist. v. Commonwealth, 524 A.2d 1027 (Pa. Commw. Ct. 

1987); Lisa H. v. State Bd. of Educ., 447 A.2d 669 (Pa. Commw. Ct. 1982), aff’d, 

467 A.2d 1127 (Pa. 1983). 

Numerous other state courts have similarly held that their state constitutions 

do not recognize a fundamental right to a particular level or quality of education.  

This topic is discussed in further detail in Section VIII.C. of Senator Corman’s Brief. 

C. Even If This Court Were To Hold That Education Is A 
Fundamental Right, Challenges To A State’s Education Funding 
System Should Be Analyzed Under A Rational Basis Test 

Furthermore, the Court need not definitely resolve the issue of whether 

education can ever constitute a fundamental right to determine that a rational basis 

test must be applied in this case.  As persuasively recognized by courts in many other 

states, even where education is recognized as a fundamental right, a rational basis 

analysis is appropriate where the lawsuit challenges the system for funding public 

schools, as opposed to any particular government action that is alleged to have 
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deprived or interfered with an individual student’s right to receive a basic public 

education.   

For instance, in Skeen, supra, the Minnesota Supreme Court concluded that 

education is a fundamental right under Minnesota’s Constitution, yet still upheld 

Minnesota’s statutory funding scheme under a rational basis test.  505 N.W.2d at 

316.  The court reasoned: 

Many other state courts, when confronted with similar 
challenges to state education funding statutes, have 
followed a similar analysis and have held that although 
education is a fundamental right, some lesser level of 
scrutiny, such as the rational basis test, should apply in 
evaluating the constitutionality of the financing of the 
education system. 

Skeen, 505 N.W.2d at 316 (emphasis in original). 

In Kukor, the Wisconsin Supreme Court likewise held that “notwithstanding 

our recognition that education is, to a certain degree, a fundamental right, we apply 

… a rational basis standard because the rights at issue in the case before the court 

are premised upon spending disparities and not upon a complete denial of 

educational opportunity within the scope of [Wisconsin’s] education clause.”  436 

N.W.2d at 580.  Similar reasoning has been applied by courts in several other states. 

See, e.g., Salt River Pima-Maricopa Indian Cmty. Sch.v. State, 23 P.3d 103, 107 

(Ariz. App. 2001) (“Even if we assume that access to education is a fundamental 

right, the strict scrutiny analysis does not apply unless plaintiffs’ access to education 
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has been denied or substantially infringed”); Bd. of Educ. of City Sch. Dist. of City 

of Cincinnati v. Walter, 390 N.E.2d 813, 819 (Ohio 1979) (opining that a challenge 

to education funding is “an inappropriate cause in which to invoke strict scrutiny” 

because it “deals with difficult questions of local and statewide taxation, fiscal 

planning and education policy” and “is more directly concerned with the way in 

which Ohio has decided to collect and spend state and local taxes than it is a 

challenge to the way in which Ohio educates its children”); King v. State, 818 

N.W.2d 1, 27 (Iowa 2012) (“even if we assume there is a fundamental right to 

education at some level, we apply the rational basis test.  In previous discussions of 

both the Federal and the Iowa Equal Protection Clause, we have found a rational 

basis review applies when social or economic legislation is at issue.” (Quotation 

marks and citations omitted)).   

These well-reasoned cases should be followed as persuasive authority.  Using 

a rational basis test to determine Petitioners’ equal protection claim is consistent 

with clear Pennsylvania precedent, discussed in Section IV.A., supra, applying a 

reasonable relationship standard in school funding cases brought under the 

Education Clause.  As this Court has recently recognized “all the provisions of the 

Constitution relating to a particular subject are to be grouped together, when 

considering such subject, and so read that they may blend or stand in harmony, if 

that can be done without violence to the language.”  McLinko v. Dep’t of State, 270 
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A.3d 1243, 1251 (Pa. Commw. Ct. 2022) (citations omitted).  Because any 

“fundamental” or “important” right to education would necessarily derive from the 

Education Clause, it logically follows that a similar standard should apply to both of 

Petitioners’ claims.  It would be illogical and contrary to precedent to hold that a 

public education financing system that passes constitutional muster under the 

Education Clause could simultaneously violate the Equal Protection Clause based 

upon the application of a higher level of scrutiny.   

Petitioners’ position that their claims should be analyzed under a strict 

scrutiny test is illogical for another reason.  As asserted by amici curiae Law 

Professors, arguing in support of the strict scrutiny test favored by Petitioners, “other 

than the unique cases in Wisconsin and Minnesota … we know of no school funding 

schemes that rely heavily on local taxes to have survived this test.”25   [Brief of Amici 

Curiae Law Professors at 26].  Yet, it is undisputed that virtually all state funding 

schemes rely upon some level of support from local property taxes, many quite 

heavily so.26

25 To the extent that Law Professors suggest that Minnesota and Wisconsin applied 
strict scrutiny analysis, they misread those cases.  See, e.g., Skeen, 505 N.W.2d at 
316 (“The present system clearly satisfies the rational basis test”). 
26 See John Dayton & Anne Depre, School Funding Litigation: Who’s Winning the 
War? 57 VAND. L. REV. 2351, 2356 (2004) (“Although state constitutions assigned 
the responsibility for funding public schools to the state, most states’ legislation 
delegated a large portion of this responsibility to local governments, who then used 
property and sales taxes to supplement any funding they received from the state”). 
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Such was particularly true in the second part of the nineteenth century, when 

many states sought to institute universal systems of public education and 

Pennsylvania first adopted much of the relevant language in its current Education 

Clause.  William Penn II, 170 A.3d at 423.  Petitioners’ expert, Dr. Kelly, testified 

that in the late 1800s, about 80 percent of education funding in the United States 

came from local sources.  [11/19/21 N.T. at 1382–84 (Kelly)].  Therefore, finding 

that challenges to a state’s school funding scheme are subject to a strict standard that 

virtually no system reliant on local taxes could survive would produce the absurd 

result that Pennsylvania’s school finance system became unconstitutional the 

moment the Education Clause was approved.  Such a result would be completely 

contrary to the longstanding principle that legislative actions must be sustained 

unless they “clearly, palpably and plainly” violate the Constitution and further 

demonstrates why constitutional challenges to a state’s school funding scheme are 

ill-suited for a strict scrutiny analysis. 

D. Pennsylvania’s Education Funding System Serves The Rational 
Basis Of Effectuating Local Control Over Public Education 

There can be no serious dispute that the current school funding system easily 

satisfies the deferential rational basis standard.  Reliance upon local taxes is 

consistent with the longstanding tradition of local control over public schools.  [See 

generally LR’s Findings ¶¶ 177–82, 2148, 2458].  As the United States Supreme 

Court has recognized “[n]o single tradition in public education is more deeply rooted 
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than local control over the operation of schools; local autonomy has long been 

thought essential both to the maintenance of community concern and support for 

public schools and to quality of the educational process.” Milliken v. Bradley, 418 

U.S. 717, 741–42 (1974).  Such is consistent with the decision not to include the 

word “uniform” in Pennsylvania’s Education Clause, which “[r]eflects a general 

preference for the protection of local school district prerogatives over state control 

that persists to this day in Pennsylvania and throughout the country.”  William Penn 

II, 170 A.3d at 424. 

Local control has many public benefits, including increased citizen 

participation and local oversight; spending efficiency; tax base stability; competition 

among districts within the school system; and allowing communities to spend 

locally-raised tax dollars for the benefit of local schools and students.  For these 

reasons, courts in other states have consistently accepted that the desire to advance 

local control is a valid and rational basis for sustaining a school finance system that 

depends heavily on local property taxes.  For example, in Lujan v. Colorado State 

Bd. Of Educ., 649 P.2d 1005 (Colo. 1982), the plurality opinion of the Colorado 

Supreme Court held that “utilizing local property taxation to partly finance 

Colorado’s schools is rationally related to effectuating local control over public 

schools.”  Id. at 1023.  Among other things, such a system “enables the local 

citizenry greater influence and participation in the decision making process as to 
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how these local tax dollars are spent.”  Id.  The Lujan court went on to explain that 

while it “recognize[s] that due to disparities in wealth, the present finance system 

can lead to the low-wealth districts having less fiscal control than wealthier districts, 

this result, by itself, does not strike down the entire school finance system.”  Id.

Ohio’s highest court similarly concluded that “the objective of promoting 

local control in making decisions concerning the nature and extent of services to be 

provided, encompassing not only the freedom to devote more money to education 

but also control over and participation in making decisions as to how local tax dollars 

are to be spent,” was a rational basis sufficient to satisfy an equal protection 

challenge based on the disparity in per-pupil expenditures among Ohio’s school 

districts.  Walter, 390 N.E.2d at 820.  Similarly, the Missouri Supreme Court has 

held that “funding schools in a way that envisions a combination of state funds and 

local funds, with the state funds going disproportionately to those schools with fewer 

local funds, cannot be said to be irrational.”  Comm. for Educ. Equal. v. State, 294 

S.W.3d 477, 491 (Mo. 2009); see also McDaniel, 285 at 167–68; Thompson v. 

Engelking, 537 P.2d 635, 645 (Idaho 1975); Bd. of Educ., Levittown Union Free Sch. 

Dist. v. Nyquist, 439 N.E.2d 359, 366 (N.Y. 1982). 

The fact that there are other potential funding schemes (including ones 

Petitioners prefer) that might also preserve local control is not relevant to the Court’s 

analysis. Fair Sch. Fin. Council of Oklahoma, Inc. v. State, 746 P.2d 1135, 1147 
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(Okla. 1987) (“[t]he relative desirability of a system, as compared to alternative 

methods, is not constitutionally relevant as long as there is some rational basis for 

it”); Comm. for Educ. Rts. v. Edgar, 672 N.E.2d 1178, 1196 (Ill. 1996) (“The general 

structure of the state’s system of funding public schools through state and local 

resources—and the particular amounts allocated for distribution as general state 

aid—represent legislative efforts to strike a balance between the competing 

considerations of educational equality and local control.”)  The question is not 

whether the Court believes that the system adopted by the General Assembly is the 

ideal one, but whether there is a rational basis for it.27

Petitioners’ argue based upon a 1983 Arkansas Supreme Court decision that 

there “can be no legitimate state basis” for any funding system where differences in 

local taxing ability result in substantial disparities in district spending per pupil.  

[Pet. Brief at 85 (citing DuPree v. Alma Sch. Dist. No. 30 of Crawford Cnty., 651 

S.W.2d 90 (Ark. 1983)].  This is not a serious constitutional argument, but rather 

one that simply declares the opposing viewpoint to be irrational.  Among other 

things, such argument deliberately ignores that “[t]he concept of local control in 

27  In William Penn II, the Supreme Court noted that numerous courts and 
commentators have criticized the reliance on local control cited by “defenders of 
hybrid school funding systems.”  170 A.3d at 442 n.40.  Yet, this shows only that 
there are different points of view on this issue.  By definition, where reasonable 
minds can disagree, neither position can be deemed “irrational.” 
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public education connotes not only the opportunity for local participation in 

decisionmaking but also the freedom to devote more money to the education of one’s 

children.”  Edgar, 672 N.E.2d at 1196 (quotation marks and citations omitted); cf. 

William Penn II, 170 A.3d at 424 (framers of the 1874 Constitution expressed 

specific concern about the risk of “a race to the bottom,” and feared that “far from 

elevating school districts with lower standards, a uniformity requirement would 

cause higher-flying schools to weaken their efforts.”)   

Stated somewhat differently, the concept of local control includes the 

legitimate desire of many Pennsylvanians to see their tax dollars used to benefit their 

own local schools, rather than redistributed throughout the Commonwealth. Indeed, 

as the United States Supreme Court has recognized, “[t]he history of education since 

the industrial revolution shows a continual struggle between two forces: the desire 

by members of society to have educational opportunity for all children, and the 

desire of each family to provide the best education it can afford for its own children.”  

San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 49 (1973).  It is up to the 

General Assembly, and not Petitioners or this Court, to strike the appropriate balance 

between these competing concerns.28

28 Petitioners’ Brief argues in passing that Pennsylvania’s charter school funding 
system is irrational, citing PDE’s opinion that it is in “great need of reform.”  [Pet. 
Brief at 40-41].  However, the beneficial interests served by charter schools and other 
forms of school choice were made clear at trial, including in the testimony of 
representatives of Commonwealth Charter Academy and 21st Century Charter.  
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E. Pennsylvania’s School Funding System Would Also Satisfy An 
Intermediate Scrutiny Standard 

Petitioners argue in the alternative that their equal protection claim should be 

analyzed under an intermediate scrutiny standard.   Contrary to this argument, the 

above analysis strongly demonstrates that challenges to a state’s system for funding 

public education should be resolved under the rational basis test.  See generally 

Skeen, 505 N.W.2d at 316 (distinguishing between the heightened level of scrutiny 

afforded to a deprivation of an individual’s fundamental right versus the deferential 

review afforded to a funding system related to that right).  The same principle applies 

regardless of the nature of the right to education.  Moreover, even assuming for the 

sake of argument that an intermediate scrutiny analysis might be applied to this case, 

the evidence presented at trial shows that Petitioners have failed to meet it.  

1. Petitioners Have Not Proven That Legislative Respondents 
Have Deprived Any Person Of The Right To A Basic Public 
Education 

An intermediate scrutiny analysis requires the Court to determine whether 

“the classification [is] drawn so as to be closely related to the objectives of the 

legislation; and that the person excluded from an important right or benefit be 

[LR’s Findings § VIII].  Petitioners offer no credible argument that Pennsylvania’s 
charter school funding arrangement bears no rational relationship to the legitimate 
state interest of funding institutions that provide school choice.  Thus, the proper 
method for Petitioners to address what they perceive as a flawed charter school 
funding system is to seek relief through the political process. 
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permitted to challenge his exclusion on the grounds that in his particular case, denial 

of the right or benefit would not promote the purpose of the classification.” Smith v. 

City of Philadelphia, 516 A.2d 306, 311 (Pa. 1986) (citations omitted).  Thus, in 

order to be entitled to intermediate scrutiny or other heightened review, Petitioners 

must demonstrate as a threshold matter that the statute being challenged actually 

infringes upon plaintiff’s rights.   

For example, in Smith v. Coyne, 722 A.2d 1022 (Pa. 1999), low-income 

tenants challenged the constitutionality of a statutory rule that a tenant’s appeal of a 

landlord-tenant court’s judgment for rent arrearages would not operate as a 

supersedeas unless the tenant deposited with the prothonotary the lesser of the 

amount of the adjudicated arrearage or three months’ rent.  Tenants contended that 

the statute at issue should be subject to strict scrutiny because it interfered with their 

fundamental right to trial by jury.  The Supreme Court disagreed.  The Court found 

that although the right to a jury trial is a fundamental right, the rule in question did 

not abridge that right.29 Id. at 1026.   

Similarly in this case, regardless of classification, Petitioners presented no 

evidence that any person, including any Individual Petitioner, has been excluded 

29 Specifically, the Court noted that the challenged rule does not require the payment 
of rent in order to take an appeal to common pleas court (and therefore receive a jury 
trial); rather, payment is required only for the appeal to act as a supersedeas.  722 
A.2d at 1024. 
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from that right as a result of any legislative classification.  To the contrary, evidence 

was presented regarding only two Individual Petitioners (Michael Horvath and S.A.) 

and definitively refuted the allegation that either was denied the right to an 

education.30  Specifically, both Michael and S.A. received a free public education 

and, in fact, earned their high school diplomas under the graduation requirements set 

by their respective school districts.   [LR’s Findings at ¶¶ 1612, 1666].  Both Michael 

and S.A. attended or planned to attend post-secondary schools.  Both held jobs (in 

S.A.’s case, a summer job while he was still in high school).  [Id. at ¶¶ 1630, 1636-

43, 1645, 1663, 1666].  Additionally, even at young ages, both Michael and S.A. 

were engaged in community services and/or civic activities.31  [Id. at ¶¶ 1646-47, 

1665]. 

30 Petitioners’ inability to show that the Commonwealth impaired any student’s right 
to an education is further demonstrated by the fact that every other Individual 
Petitioner in the case either voluntarily dismissed his or her claim or declined to 
testify.  As this Court has recognized, “[a] party's failure to testify in a civil 
proceeding raises an inference that the testimony would be unfavorable to him, even 
though he was available to either side.”  Delaware Cnty. Lodge No. 27 v. Twp. of 
Tinicum, 908 A.2d 362, 369 (Pa. Commw. 2006) (citation omitted). 
31 It is also worth noting that Michael was not placed in any remedial classes at Utica 
College and his grades in some of his college classes were better than in comparable 
classes in high school.  [LR’s Findings ¶ 1631-32].  Clearly, he was adequately 
prepared to handle college coursework.  To the extent that Michael found some of 
his college coursework to be challenging, there is no basis for concluding that his 
struggles were caused by unconstitutionally deficient funding of his school district, 
as opposed to the ordinary difficulties that confront many students in making the 
leap from high school to college. 
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Equally important, to the extent that Individual Petitioners experienced any 

struggles, either during their public school career or post-graduation, they have 

failed to prove that such difficulties were caused by the Commonwealth’s school 

funding system, as opposed to other personal, social or community factors.    The 

evidence shows unmistakably that cognitive development and performance in school 

is influenced by a wide variety of in-school and out-of-school factors.  [LR’s 

Findings, Section XVIII].  Further, with respect to Individual Petitioners, the 

testimony established that Michael was frequently late or absent from class; was 

labeled by his teachers on multiple occasions as inattentive and/or not living up to 

his potential (to which his mother once responded that Michael was “lazy and girl 

crazy”); and suffered a variety of personal problems that resulted in him leaving 

college.  [LR’s Findings at ¶¶ 1618-24, 1641].  Likewise, S.A. was frequently tardy 

or absent from class and, in high school, required remedial courses and summer 

school.  [Id. at ¶ 1655-56].   

Furthermore, like Petitioners’ claim under the Education Clause, their equal 

protection claim is a facial challenge to the entire school finance system, rather than 

an “as applied” challenge.  To succeed on such a challenge, Petitioners are required 

to show that the school funding system results in a substantial number of students 

being denied their right to receive an education.  Stated plainly, the evidence 

presented provides no basis for this Court, acting as fact finder, to conclude that 
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Pennsylvania’s General Assembly took any action that denied Individual Petitioners 

or any other particular student of their right to receive a basic public school 

education, let alone that it precluded large numbers of students across the 

Commonwealth from exercising that right. 

2. The School Finance System Is Closely Related To The 
Legitimate Governmental Interest Of Funding Public 
Schools In A Manner That Preserves Local Control  

Even if Petitioners had presented evidence that the school funding system 

impaired the right to receive an education, the evidence is clear that the challenged 

funding scheme is “closely related” to the legitimate objective of maintaining and 

supporting the system of public education in a manner that preserves local control 

over public schools.  

In this regard, an intermediate scrutiny standard, like the rational basis test, 

precludes the judiciary from substituting its own public policy judgment for that of 

the people’s elected representatives in the General Assembly.  See Zauflik v. 

Pennsbury Sch. Dist., 104 A.3d 1096, 1123 (Pa. 2014).  In Zauflik, the Court applied 

an intermediate scrutiny analysis to a plaintiff’s claim that a statutory cap on tort 

damages against governmental entities violated her equal protection rights. 104 A.3d 

at 1119-20.  Specifically, Plaintiff contended that the statutory damages cap, which 

had not been increased or adjusted for inflation in thirty-six years, discriminated 
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against plaintiffs injured by public tortfeasors vis-a-vis those hurt by private 

individuals or entities.  Id. at 1023.   

Rejecting the plaintiff’s argument, the Supreme Court found that the statutory 

damages cap was closely related to the legitimate public interest of protecting 

government entities (and the public they serve) against the potentially ruinous 

financial consequences of a single large damages award.  Id. at 1122.  The Court 

further noted that the issues presented “implicate core public policy questions … that 

the political branches are better positioned to weigh and balance.”  Id. at 1123.  

Stated differently, plaintiff was asking the court to “make uniquely legislative 

judgments” and that “the scale is weighted on both sides with legitimate interests … 

should end the inquiry.”  Id. (citation and internal punctuation omitted).  Therefore, 

the Court held that while it had “genuine sympathy” for the plaintiff’s situation, it 

could not conclude that the damages cap “clearly, palpably and plainly violates equal 

protection principles.”  Id. at 1123.   See also James, 477 A.2d at 1307 (summarily 

concluding under intermediate scrutiny standard that it is “self-evident” that the 

prevention of stale and fraudulent claims is an important and legitimate 

governmental interest and a statutory provision requiring municipal transportation 

authorities to be given notice of claims within six months of injury was “closely 

fitted” to that purpose). 
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So, too, in this case while reasonable minds can differ as to the best method 

for raising and distributing education funds, it is clear (for the reasons discussed in 

Section V.D. above) that the Commonwealth’s system of funding public education 

is “closely related” to the objectives of providing a consistent source of funding for 

public schools, while preserving the legitimate and long-recognized interest of local 

control (including the ability of communities to spend their tax dollars for the benefit 

of their own local schools).  As in Zauflik, the political branches of government are 

better positioned than the judiciary to weigh and balance the “core public policy 

questions” that go into determining an appropriate school finance scheme. 

Tellingly, Petitioners do not dispute that the Fair Funding Formula, which was 

enacted after they filed their Petition in this case, is a reasonable method for 

distributing state funds, which provides school districts in lower-wealth areas with 

greater levels of funding than districts having a greater ability to generate local taxes.  

Indeed, Petitioners seem to cite the Fair Funding Formula with approval.  [Pet. 

Proposed Findings, ¶¶ 145-159].  Instead, Petitioners complain about certain 

“limitations” to the Fair Funding Formula that some of the Petitioners do not like.  

[Id. at ¶ 160].   

One of Fair Funding Formula’s so-called “limitations” is that it is a 

distribution formula, which does not determine the total level of basic education 

funding.   [Pet. Proposed Findings, ¶¶ 161].  However, this argument is not relevant 
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to Petitioners’ equal protection claim, which their pleadings make clear is based 

solely on the manner in which school funds are distributed, and not the amount of 

funding. See William Penn II, 170 A.3d at 459 (“In alleging the Commonwealth's 

failure ‘to finance the Commonwealth's public education system in a manner that 

does not irrationally discriminate against a class of children,’ . . .  it is clear that it 

is the manner of distribution, not the quantum of financial resources 

distributed, that drives this claim.”) (Italics in original; boldface and underline 

added). 

Some of the Petitioners also criticize the “hold harmless” provision of the Fair 

Funding Formula.  [Pet. Proposed Findings, ¶¶ 161].  However, their own subjective 

dislike of that provision does not show that it is unconstitutional.  Hold Harmless 

was the subject of considerable testimony before the BEF Commission and was 

supported by many school districts and other witnesses, including Petitioner PARSS.  

Its purpose is to prevent large swings in state funding from occurring and to protect 

certain school districts from the potentially devastating funding losses that could 

occur if the formula failed to protect their base amounts. [LR’s Findings ¶¶ 290-

294].  Indeed, at trial, PARSS’ representative Matthew Splain testified that PARSS 

still does not endorse putting all BEF dollars through the formula, which would 

cause many PARSS member districts to lose funding.  [LR’s Findings ¶ 1592].  The 
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evidence clearly establishes that the Hold Harmless provision is closely related to 

the legitimate state interests described by the BEF Commission and Mr. Splain.

  In summary, unlike a traditional equal protection case, the Petition is not 

directed at any particular statute.  Rather, Petitioners argue that the entire school 

financing arrangement (which comprises a vast network of statutes, regulations and 

school board policies) is unconstitutional.  However, they have failed to show that 

the funding system has deprived any student of the right to a basic public education.  

Moreover, even if they could make such a showing, it is clear that the funding system 

is closely related to legitimate state goals as described above.  Because it is not the 

Court’s role to weigh and balance legitimate policy concerns, even if this Court were 

to apply an intermediate scrutiny standard – which it should not do – the current 

education funding system still would not violate the Equal Protection Clause. 32

32 Petitioners’ claim for relief also fails because, among other things, they have failed 
to name certain indispensable parties; the relief sought is beyond the power of the 
Court to direct under the doctrine of separation of powers; and any judgment cannot 
be enforced against any house or committee of the General Assembly, because the 
named Legislative Respondents (Speaker Cutler and Senator Corman) cannot by 
themselves change or enact any law.  These issues are discussed in Sections IX 
through XI of Senator Corman’s Brief whose argument on those topics is adopted 
and incorporated by the Speaker. 
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VI. CONCLUSION 

The evidence presented at trial demonstrated that Pennsylvania’s public 

education system satisfies basic constitutional requirements under both the 

Education Clause and the Equal Protection Clause.  Accordingly, judgment should 

be granted in favor of Legislative Respondents. 

DILWORTH PAXSON LLP 

By: /s/ Patrick M. Northen
Patrick M. Northen (PA I.D. No. 76419) 
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Philadelphia, PA 19102-2101 
215-575-7000 
Attorneys for Speaker Cutler 
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